j ‘ne to object to restituuu» 
ils at sentencing j aa ng m 


St v Hopkins 8) If Def fa a 
196 Wis. 2d 36 . . $ order such restit 
(Ct. App. 1995) indicated in. PSI, Ct may 
paid 
§ 973.20(14) 9) Procedural rules 
present 


rest have right to be heard, 


a. Parties in inte 
e witnesses 


evidence, and cross-examin 


St v Dziuba b. No right to jury trial on amount of restitution 


148 Wis. 2d 108 (1989) 
Ct, arbitrator, or referee may waive rules of 
dence (except 


C. 
practice, procedure, pleading, or evi 
matter of privilege) 
d. Discovery not available unless good cause shown 
e. Def may participate by telephone under § 807.13 
De ee f. 60-day restitution determination period is directory 
181 Wis. 2d 43 not mandatory 
(Ct. App. 1993) 


§ 973.20(13)(c) 
St v Simonetio 
2000 WI App 17 
232 Wis. 2d 315° 


§ 973.20(2), (3), 4), 6) 


St v Heyn 
155 Wis. 2d 621 (1990) 


215 Wis. 24 673 
(Ct. App. 1997) 
St v Stowers 
177 Wis. 2d 798 


§973,20(4m) 


132 Wis. 2d 25 — 
(Ct. App. 1986) 


§ 973.20(2)(am) 
St v Stone 


b. Reasonable repair or replacement o not ` mit 


fair market value of pronhtis at time ler 


2021 WI App 84 
400 Wis. 2d 197 
St v Kennedy eee ae 
190 Wis. 2d 252 

(Ct. App. 1994) 


St v Johnson nsider victim’s lost profits 
3005 WEARS EDT c. Ct may co p 
287 Wis. 2d 381 


ot Ree d. Def may be liable for full amount of insurance claim 
Sit Wis. SF oan ` paid (and for deductible) despite subsequent 
recovery of stolen car 


3) Bodily injury: Necessary medical and related services; 
cost of necessary physical and occupational 
rehabilitation; lost income; payments to ensure duties 
of victim/homemaker are continued until victim can 


resume duties 


§ 973.204) 4) Death: Necessary funeral and related services under 
§ 895.04 


$ 973.206)(a)c) 5) In all cases: Special but not general damages as in civil 
ee action; out-of-pocket expenses of ici cost Oe eae 


2002 WI App 107 
254 Wis. 2d 761 paid for information 


St v Holmgren incurred in civil st 
229 Wis. 2d 358 j 
(Ct. App. 1999) 
St v Anderson 
215 Wis. 2d 673 
(Ct. App. 1997) 

St v Handley 
173 Wis. 2d 838 

(Ct. App. 1993) 


St v Brown 6) Tuition for victim 
174 Wis. 2d 550 A 
(Ct. App. 1993) 


St v Muth 
2020 WI 65 
392 Wis. 2d 578 


E3 
EE 


7) Victim’s spo se s lost wace 


St v Lasecki 
2020 WI App 36 
392 Wis. 2d 807 
St v Stowers 
177 Wis. 2d 798 
(Ct. App. 1993) 


St v Hufford 
186 Wis. 2d 461 
(Ct. App. 1994) 


St v Lee 

2008 WI App 185 
314 Wis. 2d 764 
St v Schmaling 
198 Wis. 2d 756 
(Ct. App. 1995) 


St v Torpen 

2001 WI App 273 
248 Wis. 2d 951 
St v Oakley 

2000 WI 37 

234 Wis. 2d 528 
St v Storlie 


2002 WI App 163 
256 Wis. 2d 500 


§ 973.20(11) 


§ 973.20(11)(c) 


§ 304.074(3m) 


§ 71.93(1)(a)7m. 
§ 71.935 


§ 969.02(6) 
§ 969.03(4) 


§ 973.20(12) 


CR 37-28 
(2024) 


2) Interest 


3) Expenses incurred by non-victims 


4) Outstanding restitution in unrelated cases 


5) Fines in unrelated cases 


n normal course of law 


6) Collateral expenses incurred i 
enforcement 


E. Payment of restitution 


1) Payment to DOC if Def senten 
probation 


ced to prison oF placed on 


rize DOC to collect, 
an amount or 


onable for 


a. Ct shall require Def to autho 
from wages and De 


fs prison account, 
ymines is reas 


of Ct if Def not placed on probation, : 
o prison Ss 
n restitution for collection by either S 


n 


a ae oo 4 š ae % 
ision fee until restitution 


a. Fines 
b. Costs 
c. Fees 


d.. Burcharges: 


Order can be revised later to include costs for legal 
representation by private Atty under § 977.08 or fees 


due under § 304.074 


2) 


St ex rel Bryson v Carr 3) Ct may order deduction of percentage of prison wages 
ayes Oak and gifts during initial confinement for restitution and 
St ex rel Ortiz v Carr Ct fees 
2022 WI App 16 
401 Wis. 2d 450 

G. If ordered payments not made 
§ 973.2011) 1) If Def not on probation, parole, or ES, restitution 

enforceable as a civil judgment or under Ch 785 


2) If Def on probation 


§ 973.09(3)(b) a. Hold probation re 


c. Ifprobation n 
unpaid restitut 
recovered a jud 


d. Send notice o; 
address 


Ba. 


§ 973.20(1) , e. If probatio i € 
i enforced as a Civ; 


972.13 Po 
A: Form CR-204 11. Judgment of Co A 


A. Must be in w 


B. Must s 
soni 


ction and order for 


C. Copy of judgment of convi 
risoner 


§ 973.08 
restitution to accompany p 


ntencing proceedings filed with 


1) Transcript of se 
n 120 days 


institution withi 


“Sentenced Offen 


f Conviction 
on and recomme 


der Report” with 
e DOC 


” to provid 


D. Ct may submit 
ndations 


copy of “Judgment o 
with sentencing informati 
on treatment needs of Def 


12. Notice of Right to Appeal 


RMC Form GR-233 
q ES A. Required by statute no matter what plea or 

sentence 
St v Argiz 
101 Wis. 24546 (1981) B. Method 

973.18 3 

$ 1) Give Def two copies of appeal rights 

2) Have Def sign and date acknowledgment that Def 

a. Rece red 

St v Szulczewski 


216 Wis, 2d 495 (1998) 


§ 968.20 


§ 968.20(1), (1g) 


§ 968.20(1m) 


18 USC 922(g)Q9) 
Leonard v St 
2015 WI App 57 
364 Wis. 2d 491 


§ 968.20(1g) 
St v Voshart 
39 Wis. 2d 419 (1968) 


§ 971.109 


PE 


2) Under § 973.09(1)(a) for probation, o 
3) For not more than 60 days, for an 
a. Does not apply to 3rd and subsequ 
convictions 
14, Return of Seized Property | 
A. Generally, person entitled to possession may 
petition for return of seized property if 


1) No longer needed as evidence, or 


2) Proceedings completed 


B. Dangerous weapon or ammunition 


1) May not be returned to person who used it in crime 


2) May be returned to owne 
and did not consent to 


3) Firearm or ammunit. 
with a conviction for 
violence i 


C. Contraband may no 


D. Ct may freeze or seize th 
with financial exploi 
conviction ; 


15. Reconfinement 


St v Brown 
2006 WI 131 
298 Wis. 2d 37 


C. Ct should consider an 


d explain relevance of factors, 


including 


1) 
2) 
3) 
4) 


5) 
6) 


Recommendation from DOC 
Nature and severity of original offense 


Institutional conduct record 

Conduct and nature of violation of terms and conditions 
during ES 

Amount of incarceration necessary to protect public 
ment that is consistent 


Minimum amount of confine 
f the offense, and 


with protection of public, gravity © 
Defs rehabilitative needs 


Prior record, attitude, capacity for rehabilitation, and 


‘rehabilitative goals to be accomplished 


CR 38: OPTIONS FOR SENTENCING 


Deferred Prosecution RURU RRA NUCERRRELEUNEEEEVET ECCT I eee ee eee er Can ae ceae CR 38-1 


Expunction ECTONUCUTSCN CTU T TENS TLC RTNTD RAR A RNA CAEN th Aa htt dl hated) CR 38-2 
Fines NEEE EEA AT DOU UCOCUUCDOSE OU MUS COU 010g Gtgc team atA A A gh aet CR 38-4 


PYODAGION ciceccccccccccevcccvuccencesceeeceeeeUCeeeNeTTeseTbTTssssessesessassssassacscoees CR 38-5 


Electronic MOonitoring...ss.sisssssesrsesestsssrssisddssdanteadisddssasareesenes CR 38-12 
Confinement AA CNA I VIITINA At U EN S E 


Sex Offender Registry.......s..esssessissssressreeseesseereseeessteesereaseeeeer CR 38-14 


1. Deferred Prosecution 


St v Wollenberg 


A. Deferred prosecutio 


n agreement and deferred entry 


aapne ATS of judgment are different 
korei! k B. In enumerated battery and domestic and child 
S WI App 117 sexual abuse cases, DA may have Def enter into 
320 Wis. 2d 811 written agreement with specified conditions for 
specified period ee eni 
§971.37(3) 1) If agreement com 
with prejudice 
§ 971.372) 2) Agreement may 
Def or DA befor 
§ 971.37(1m)b) C. Deferred prosec 
signed by DA o 
§ 971.37(5) D. 
E, Ct has discre 
for subsequen 
met 
g971374) F, Consent tod 


deferred pro 
evidence at 


§ 961.47(1) G. Drug offenders 
ds or is found guilty of 


1) If first-time drug offender plea 
possession or attempted possession of controlle 


§ 961.41(3g), Ct may 


substance under 
a. Without entering judgment and with consent of Def 
b. Defer prosecution 

ditions 


with terms and con 


c. Place Def on probation 
available in cases 


1.4701) disposition not 


Dingi d. Section 96 
98 Wis. a 
-i Ae TD. under § 961.41(3g)(e) possession of 
SLAD 2) If Def violates terms or conditions, Ct may 
a. Enter adjudication of guilt and 
b. Proceed as otherwise provided 
3) If Def fulfills terms, Ct must 
a. Discharge Def 
§ 973.015 
Wis JI-Cr SM-36 
See § 973.015(1m)(a)3. 
Kenosha Cty v Frett 
2014 WI App 127 
359 Wis. 2d 246 


CR 38-2 — 


§ 973.015(1m)(a)2. C. Ct shall order at time of sentencing that the record _ 
be expunged upon successful completion of _ Raptr 


sentence if 


1) Offense was violation of § 942.08(2)(b), (c), or (a) or (3) 
(Peeping Tom offenses), and 


2) Person was under 18 when offense was committed 


St v Hemp D. Successful completion of probation (or 


2 
SARS aes imprisonment) entitles Def to expunction 


§ 973.015(1m)(b) 1) Successful completion of probation is when 


a. Probationer has not been convicted of subsequent 
offense 


b. Probation has not been revoked 


St v Lickes c. Probationer has satisfied the conditions of probation 
2021 WI 60 : 
397 Wis. 2d 586 established by the Ct and DOC 


§ 973.015(1m)(b) 2) Detaining or probation 


Si v Ozuna 3) Ct may independe 
2017 WI 64, 1 14 | 


376 Wis. 2d 1 
SCR 72.06 E. To expunge Ct record, Clerk of Ct must remove 
paper index and 
case file; electro 
nonfinancial reco 
case file; and keep 
for case type 
St vasiona 1) Expunged co 
160 Wis. 2d 435 i 
impeachment 
(Ct. App. 1991) as 
St v Leitner F. Expunged reco 
2002 WI 77 record k 
253 Wis. 2d 449 
St v Meinhardt G. 2009 a 
343 Wis. 2d 588 
see also 2009 Wis Act 28, 


§§ 3384-3386, 9309, 9400 


ee 


on only at time of sentencing, 


expuncti 
” f sentence 


Stu Matasek H. Ct may grant 
w of performance O 


2014 WI 27 J 
vie 
353 Wis. 2d 601 not after re 


ing i w 
n at sentencing 18 not a ne 


See St v Arberry 1) Failure to raise eet i 
2018 WI 7, { 16 & n8 t modification 
379 Wis. 2d 254 factor for a sentence 
: Ct is 
St v Allen I. Effect of expunction: The sentencing de 
OPN prohibited from using the record of Sc) hla a itself 
EG Mecha to enhance a sentence; the expunged record o 
conviction cannot form the basis of repeater Ope 
allegations; and the expunged record of conv? A 
may not be used to impeach a witness on cross- 
examination 
3. Fines 
S9730; A. Statutory provisions 
§ 973.05(1m) 
§ 973.05(2) 
§ 973.058) 
§ 973.07 
§ 969.03(4 
St v Iglesias i 
185 Wis. 2d 117 (1994) 
St v Branch 


364 Wis. 2d 582 


B. Criteria 


Will v St 


84 Wis. 2d 397 (1978) 1) Appropriate when incarceration or rehabilitation _ 


unnecessary 


2) Appropriate when money deprivation may have 
deterrent effect 


3) Def must have ability to pay fine set 


Sit v Vesper : 
2018 WI App S1, Y] 13- 4) Reasoning must be stated on record but need not be 


26, 382 Wis. 2d 207 stated separately 
St v Ramel 

2007 WI App 271 

306 Wis. 2d 654 


C. Recommended procedure 


Will v St 


84 Wis. 2d 397 (1978) 1) Determine Def’ ability to pay at time of sentencing 


2) Provide for payment of fine in installments with 
sufficient time to pay 


a. Ct may give Def more than statutory 60 days to pay 


b. Def has burden 
pay before fin 
nonpaymen 


3) Set alternative 
of sentencing 


4. Probation 


See generally ABA Stds— A. Criteria 
Sentencing § 18-3.13 
(1994) 


§ 973.09( LC) 


§ 973.09(1)(a) 


§ 939.616(1r) 
St v Lalicata 
2012 WI App 138 
345 Wis. 2d 342 


St v Balgie 
76 Wis. 2d 206 (1977) 


Bastian v St 
54 Wis. 2d 240 (1972) 


St v Martin 
100 Wis. 2d 326 
(Ct. App. 1981) 


Garski v St 
75 Wis. 2d 62 (1977) 


St v Oakley 
2001 WI 103 
245 Wis. 2d 447 


§ 973.09(1) 


2) 


3) 


4) 


C £ Va 


Not permissible when Def is brought back into Ct for 


sentencing when probation revoked on withheld 


sentence 


Wwe 


eralizations 


Probation decision should not turn on genSte 
r criminal 


about types of offenses or existence of prio 


record 


Ct to uniformly 


a. Erroneous exercise of discretion for 
offenses 


refuse to consider probation for certain ol 
even though probation available sentencing 


alternative 
b. Should be rooted in facts and circumstances of each 
case 


Ct should consider 


a. Nature and circumstances of crime 


b. History and character of offender 


lability of institutional and community services 


C. Length of probation 


$ 973.09(2) 1) Misdemeanors a - 
a. Not less than 6 month: ore than 2 Yours for 
the following: 
e Misdemeanor that Def committed while | 
possessing a firearm il 
| 
e Misdemeanor that was act of domestic abuse, as | 
defined in § 968.075(1)(a) | 
e Misdemeanor under § 940.225(3m) (4th-degree 
sexual assault) or Ch 948 (crime against child) 
$ 973.09(2)(a) 1.4. e OWI-related misdemeanor under §§ 23.33(4c) or | ! 
(4p)(e), 23.335(12)(a), (b), or (h), 30.681, I£ 
30.684(5), 350.101, 350.104(5), or 350.17, or | , È 
misdemeanor under § 346.63 to which ie 
§ 973.09(1)(d) applies | 
i 
b. Not less than 6 months nor more than 1 year for | | 
Class A misdemeanors not covered under para. a. 
above 
c. Not more than on 
covered under 
§ 973.09(2)(a)2. d. Maximum incre 
e 1 year if th 
at the sa 
e 2 years if 
i r BAe. Ape e. Maximum 
is. . 
(Ct. App. 1993) increased by 


2) Felonies: Not le ‘ 


_ term of confine 
whichever is g 


a. Up to 1 additi 
if Def convict 
least 1 felony 


si Ai 


noig 


§ 973.09(2)(b) 
St v Wicks 

168 Wis. 2d 703 
(Ct. App. 1992) 


See § 973.09(2)(a) 


St v Gereaux 
114 Wis. 2d 110 
(Ct. App. 1983) 


St v Aytch 
154 Wis. 2d 508 
(Ct. App. 1990) 


§ 973.09(3)(a) 


Hugegett v St 
83 Wis. 2d 790 (1978) 


St ex rel Taylor v Linse 
161 Wis. 2d 719 
(Ct. App. 1991) 


St v Gray 

225 Wis. 2d 39 (1999) 
St v Luu 
2009 WI App 91 

319 Wis. 2d 778 


597300) 


g., asa 


3) If convicted with a penalty enhancer (e. 
repeater) 

y enhancer 

f probation by an 


a. Ifa felony, conviction of a penalt 
of the penalty 


increases the maximum length o 


amount equal to the maximum length 
enhancer 

b. Ifa misdemeanor, conviction of a penalty enhancer 

of probation 


does not increase the maximum length 


4) May be consecutive to sentence of confinement 


a. May not be consecutive to another term of probation 


ation of greater 


b. Ct may impose concurrent prob 5 
length than prison sentence to avoid gap caused by 


revocation of parole before MR 


5) May be imposed concurrently with a prison term 


EN 


St v Davis 
127 Wis. 2d 486 (1986) 
St v Jackson 


128 Wis. 2d 356 (1986) 


St v Dowdy 

2010 WI App 158 
330 Wis. 2d 444 
affd, 2012 WI 12 
338 Wis. 2d 565 


St ex rel Greer v 
Wiedenhoejft 
2014 WI 19 

353 Wis. 2d 307 


St v Kennedy 
190 Wis. 2d 252 
(Ct. App. 1994) 
St v Hufford 
186 Wis. 2d 461 
(Ct. App. 1994) 


§ 973.09(4) 


St v Avila 

192 Wis. 2d 870 (1995) 
St v McClinton 

195 Wis. 2d 344 

(Ct. App. 1995) 


St v Johnson 
2005 WI App 202 
287 Wis. 2d 313 


St v Fearing 
2000 WI App 229 
239 Wis. 2d 105 


§ 973.09(7m) 


8) Caution should be used in considering extension of __ 
probation for failure to pay full restitution; must 
consider Defs ability to pay 


9) See. 973.09(3)(a) does not grant Ct authority to reduce 
length of probation originally imposed 


10) Erroneous discharge certificate does not end probation 


D. Conditions of probation 


1) Restitution 


2) Confinement in Cty jail for not more than 1 year 


a. Pretrial confinement as a1 
cash bond not to be cre 
imposed as condition 


3) Ct cannot permi 


4) Community se 


a, Hours may n 
given seriou 


obation 


FIERE en) c. Def reduces period of jail as condition of ae 
at rate of 1 day for each 3 days’ work perto x 
hours of work per day) ; 
§ 973.09(1g) 5) Payment of Atty fees and Ct costs 
§ ik ae Ma) 6) Ct may also impose conditions that appear to þe 
Sentencing S 18 3.134) reasonable and appropriate, such as the following: 
1994 


a. Cooperation with program of supervision 
b. Meeting family responsibilities 


c. Employment 


d. Educational and vocational training 


e. Medical or psychiatric treatment 


yed area or special 


St v Davis 
2017 WI App 55 

377 Wis. 24 678 
RamakervSt — rpes of people 
73 Wis. 2d 563 (1976) 3 

St v Simonetto 
2000 WI App 17 
232 Wis. 2d 315 


St v Carrizales 
191 Wis. 2d 85 
(Ct. App. 1995) 


St v Stewart 
2006 WI App 67 
291 Wis. 2d 480 
St v Nienhardt 
196 Wis. 2d 161 
(Ct. App, 1990) 


St ex rel Kaninshi 


§ 973.049 


§ 973.049(3) 


St v King 
2020 WI App 66 
394 Wis. 2d 431 


§ 973.09(8)(a) 

St v Williams-Hoimes 
2023 WI 49 

408 Wis. 2d 1 


St v Gray 
225 Wis. 2d 39, 66-69 


(1999) 


St v Migliorino 
150 Wis. 2d 513 (1989) 


§ 973.09(1)(a) 


see also Samson v Calif 
126 S. Ct. 2193 (2006) 
St v Oakley 
2001 WI 103 

245 Wis. 2d 447 


St v Oakley 
2000 WI 37 
234 Wis. 2d 528 


St v Hoppe 
2014 WI App 51 
354 Wis. 2d 219 


§ 973.09(1)(d) 
St v De Leon 
171 Wis. 2d 200 
(Ct. App. 1992) 


St v McClinton 
195 Wis, 2d 344 — 


Prue v St 


ee Eee 


2d 109 (1974) 


m. Ct may order no contact with any victim, wi ess, 0 
co-actor Bae: 
e In any case with a no-contact condition und 
§ 973.049, Ct must include the prohibition in the 
judgment of conviction = 


n. Restrict use of internet with specific conditions 


7) Ct may order review hearing to monitor Defs 
compliance with conditions and may modify conditions, 
including imposing jail time and lifting no-contact 
restrictions, only by following statutory modification 


process 


8) Def can refuse probation if finds conditions of probation f 
more onerous than the sentence E 


oven AG 


9) Conditions of probation may impinge on constitutional 
rights as long as the conditions are not overly broad 
and are reasonably related tothe person's __ 


rehabilitation 


a. May not includ 
cases, if viol 


10) “No drive” con 
of revocation u 


1 1)Ct may place D 
mandatory or pr 


St v Oakley 

2001 WI 103 

245 Wis. 2d 447 

St v Koenig 

2003 WI App 12 
259 Wis. 2d 833 
Von Arx v Schwarz 
185 Wis. 2d 645 
(Ct. App. 1994) 


§ 302.425 

St v Galecke 
2005 WI App 172 
285 Wis. 2d 691 
St v Schell 


5. Electronic Monitoring 


A. Sheriff may place prisoner on e 


f 4 ee freedom, 
12) Relevant condition may impinge On religious 
right to procreate, or social life 


lectronic monitoring 
ation of 


: s f se ar 
equipment if available. Violation of sep oring by 


powers for Ct to prohibit electronic monit 
sheriff 


2003 WI App 78 
261 Wis. 2d 841 


B. May also be used as condition of probation 


Didero C. Electronic monitoring cannot be ordered by Ct Dose 
migrates eters cases specifying mandatory minimum imprison 


(Ct. App. 1998) 


Bastian v St 

54 Wis. 2d 240 (1972) 
St v Gallion 
2004 WI 42, 1 25 
270 Wis. 2d 535 

see also ABA Stds— 
Sentencing § 18-6.4 
(1994) 


St v Maron 
214 Wis. 2d 384 
(Ct. App. 1997) 


CR 38-12 


§ 973.02 


§ 973.03(2) 


§ 973.014(1)(b) 
St v Ambrose 
181 Wis. 2d 234 
(Ct. App. 1993) 


§ 973.014 

Sit v Setagord 
187 Wis. 2d 340 
(Ct. App. 1994) 


§ 973.014(1)(c) 


St v Setagord 
211 Wis. 2d 397 (1997) 


St v Whiteside 
205 Wis. 2d 685 
(Ct. App. 1996) 


§ 303.08 
St v Ogden 
199 Wis. 2d 566 (1996) 


g 1) Confinement 


B. Where imprisoned if not specified b 


1) Cty jail, if sentence less than 1 ye A 
2) State prison, if sentence more than 
3) Either Cty jail or State prison, if sentence 1 year 


4) All time to be served in State prison, if sentenced to 
State prison and Cty jail or House of Correction on 


separate offenses | 


C. Parole eligibility 


1) Trial Ct may set parole eligibility date on 1st-degree 
intentional homicide 


a. § 973.014(2) (now § 973.014(1)(b)) is constitutional 


or later on pet 


f R 
k PE 


af 


303.0. ee 
: EI a. Privilege of leaving jail during neces 
reasonable hours to seek Cp , 

i j nduct se : 
perform community service, Cor peeping 


employment occupation, inclu 
and attending needs of family, attending Bod 


proceedings in whic 
as witness, attending school, obt 
treatment (including mental hea 
therapy), attending parenting education 
or meeting with probation or parole officer 


SS0S. 02008) b. If Def sentenced to jail subject to ignition interlock 
device (IID) order, may not be released unless, 
within 2 weeks after issuance of IID order, De 

submits proof to sheriff that IID has been installed 


in each vehicle applicable to order 


973: 
hares 3) May order Def to perform community service work 
§ 973. 
a 4) May order, in lieu of imprisonment in Cty jail, Def to be 
d monitored by 


detained at his/her place of residence an 
electronic surveillance 


Regist 


§940.225(1), (2), or (3) 


§948.02(1), (2) 4) 
§ 948.025 


§ 948.05, § 948.051 5) 
§ 948.055 6) “ 


$948.06 


§ 948.08 
§ 948.085 
§ 948.095 
§ 948.11(2)(a) or (am) 
§ 948.12 
§ 948.13 
§ 948.30 
§ 940.302(2)(a)1.b. 


§ 940.30, § 940.31 


§ 301.45(5)(b) 1. 
St v Rector 
2023 WI 41 
407 Wis. 2d 321 


§ 301.45(1m) 


§ 973.048(1m) 


B. Multiple convictions from a single complaint and 


C. Compliance may be 


10) Soliciting child for prostitution 


11) Sexual assault of child nid substitute care | | 
12) Sexual assault of child by school staff or vonttae: 
13) Exposing child to harmful materials 

14) Possession of child pornography 

15) Child sex offender working with children 

16) Abduction of another’s child 

17) Human trafficking for purpose of commercial sex act 


18) False imprisonment or kidnapping of minor who is not 
Defs child 


pled to in a single hearing constitute one “occasion” 
and do not require “lifetime sex offender 
registration” 


than 19 years old a 
assault with victim 


and registration 
compliance wit 
required for vio 

1) Ch 940 
2) Ch 944 
3) Ch 948 


4) § 942.08 


St v Martel 
2003 WI 70 

262 Wis. 2d 483 
St v Jackson 
2012 WI App 76 
343 Wis. 2d 602 


§ 301.45(2)(a)6m. 
St v Jackson 
2020 WI App 4 
390 Wis. 2d 402 


§ 301.47(2)(a) 

St v CG (Int of CG) 
2022 WI 60 

403 Wis. 2d 229 


E. Def must be convicted of quali 
Dismissed or read-in offenses, b 


qualify 


F. Required reporting by Def of alle 
blogs, or websites every year or w1 


fying offense. 


y themselves; 


mail accou 


changes does NOT violate 1st Amendment 


G. Prohibiting name change of De 
changing, does NOT violate Ist 


do not 


nts, 
thin 10 days afte 


r 


f, even if gender 1S 


Amendment 


CR 39: MODIFICATION OF SENTENCE/ 
RESENTENCING D 
CR 39-1 


1. Time Constraints for Motion to Modify Sentence ..........-...+++. 
2i Motions Filed After Time Expires ETETETT TELELEILIIIIIIIITEIEIETEZIEEEEEEE CR 39-2, 
3. Grounds for Motion to Modify Sentence ..s.ssssesssseesrsssisessreeees CR 39-3 
4. Standards of Review ETA AAA AANA OU Ue eer cree meee nial CR 39-6 
5. Resentencing EEEE T N O OANA AA A 0 AA AAAA T CR 39-7 
6. Sentencing Adjustment—Truth in Sentencing ..ssssssss141111111: CR 39-9 
1. Time Constraints for Motion to Modify Sentence 
A. Motion under § 973.19 
Bites 1) Within 90 days after sentencing as matter of right 
ayo nate iei a. Applies to DNA surcharges 
330 Wis. 2d 750 
2) Mutually exclusive remedy to appeal or pursue 
postconviction remedies put 809.30 
St v Scherretks 
153 Wis. 2d 510 
(Ct. App. 1989) 
Hayes v St 
46 Wis, 2d 93 (1970) co! 
overruled on 
other grounds by 
St v Taylor 
60 Wis. 2d 506 (1973) —— — 
St v Hungerford j 
76 Wis. 2d 171, 178 
(1977) 
St ex rel Copas v Burke 


28 Wis. 2d 188 (1965) 


‘THER TRIAI 


Y SENTENCING 


j 


CR 39-2 
(2023) 


St v Martin 


121 Wis. 2d 670 (1985) 


St v Prihoda 
2000 WI 123 
239 Wis. 2d 244 


§ 973.18 


Rosado 


v St 
70 Wis. 2d 280 (1975) 


St v Borst 
181 Wis. 2d 118 
(Ct. App. 1994) 


St v Gruetzmacher 
2004 WI 55 

271 Wis. 2d 585 
St v North 

91 Wis. 2d 507 
(Ct. App. 1979) 


§ 973.09(3)(a), (d) 
St v Schwind 
2019 WI 48 

386 Wis. 2d 526 


- 


Cresci v St 

89 Wis. 2d 495 (1979) 
Krueger v St 

86 Wis. 2d 435 (1979) 
Klimas v St 

75 Wis. 2d 244, 246 
(1977) 

Kutchera v St 

69 Wis, 2d 534 (1975) 


Jones v St 
70 Wis. 2d 62,72 (1975) 


‘on i de 
‘ ction inclu 
2) Sentencing errors subject to corre 


a. Formal or clerical errors 
k 
Must be corrected by Ct, not cler 


b. Illegal sentences 
in excess of lawful maximum 


c. Sentences 
mpermissible factors 


d. Sentences based on i 


e. Failure to impose yestitution 


3) Limitations 


if Def has 


a. Ct may not increase valid sentence 
legitimate expectation of finality 


2. Motions Filed / 


A. Statutory t 
jurisd ctional 


SS 


ae 


- evidence 
Sv Borbo e Whether set of i 
2011 WI 28, 4 33 ee i 
333 Wis. 2d 53 : 
b. Ifso, Ct determin > 
modification of se 
St v Harbor ie, ahaa ion 
2011 WI 28, 1 33 e Whether new 
333 Wis, 2d 53 sentence rests 
St v Verstoppen He 
` 185 Wis. 2d 728 i ; a 


St v Hungerford 2) Ct should consider motion if compellin z cir i 
76 Wis. 2d 171 (1977) exist for not bringing motion within r 


St v Noll C. Two time limits for filing motion for modification 


2002 WI App 273 
258 Wis. 2d 573 


1) Sec. 973.19(1)(a)—90 days after sentence imposed 
§ 973. 19(6) a. Waives other relief 
b. Filed if no other appeal being pursued 


Pee CL 2) Sec. 973.19(1)(b)—60 days after later of service of 
transcript or Circuit Ct case record 


a. If other appellate issues pending 


arona 3) Time limits apply to postconviction motions attacking 3 
2010 WI App 161 
330 Wis. 2d 750 DNA surcharge 


3. Grounds for Motion to Modify Sentence 


iehi e i 


St v Franklin A. General standards 
148 Wis. 2d 1 (1989) 


1) Two-step procedure 
a. Def must show new 


e Burden of proof o 


(Ct. App. 1994) 


B. “New factor” defined 


nt to 


va 
pny r rial Judge at 


p earo 1) Refers to fact or set of facts hi 
ay RWI 28, BU ' imposition of sentence, but not known Ha 
A pio PAOS time of original sentencing, because 
113 Wis. 2d 544, 546 

(1983) 

Cresci v St 

89 Wis. 2d 495 (1979) 


Rosado v St 
70 Wis. 2d 280, 288 


(1975) 
a. Factor not then in existence, or 
b. Factor in existence, but unknowingly overlooked by 


all parties 
tor that later changes, 


by modifying 


Bhd aoe c. If Ct relies on particular fac 
A Ct has power to protect own decree 
sentence 


Hayes v St 
46 Wis. 2d 93 (1970) 


overruled on 

other grounds by 
60 Wis. 2d 506, 523 
(1973) 


St v Smet 
186 Wis. 2d 24 
(Ct. App. 1994) 


St v Sepulveda 
119 Wis. 2d 546 (1984) 


St v Ralph 
156 Wis. 2d 433 


(Ct. App. 1990) 


St v Verstoppen 
185 Wis. 2d 728 
(Ct. App. 1994) 


St v Boyden 
340 Wis, 2d 1550 
St v Doe aE OE SAYE ig REA 
280 Wis. 2d 731 


3) Not new factors 


St v He G S ee. 
113 Wie oa AN vats a. Legislative reduction of 
(1983) sentence, unless iss Py 
eene v St f oy was i 
is. 2d 285, Terai ae 
(1978) oe ais 
990. A rahe pee: 3 
§ 990.04 e Prior criminal liability specifically and expressly 
remitted or abrogated by repealing statute 
b. Prison record of progress 
rf x eee SAEN e Rehabilitative progress in penal system related 
Sto Champion only to paroles and pardons and not to Ct’s 
2002 WI App 267 modification of sentence, even if sentence 
ae ee 2d 781 imposed under truth-in-sentencing legislation 
U nce 


147 Wis. 2d 134 a 
(Ct. App. 1988) 2S 


S x Eper e Post-sentence conduct while out on bail pending 
eb ELL CEI) appeal not new factor 


HH ae 34 c. Defs change i 1 
18. 

(Ct. App. 1993) rehabilitation 

St v Prince 

147 Wis. 2d 134 

(Ct. App. 1988) 


St v Johnson 
158 Wis. 2d 458 
(Ct. App. 1990) 
e. Change of} 
second thou 
St v Machner 


101 Wis. 2d 79 (1981) 


St v Gibbons k 
71 Wis. 2d 94, 98 (1976) 


St v Lynch 
105 Wis. 2d 164, 168-69 


(Ct. App. 1981) 


St v Schladweiler 
2009 WI App 177 
322 Wis. 2d 642 


St v Slagoski 
2001 WI App 112 
244 Wis. 2d 49 


St v Ninham 

2011 WI 33, 11 87-93, 
333 Wis. 2d 335 

St v McDermott 

2012 WI App 14, 11 16- 
22, 339 Wis. 2d 316 


St v Sobonya 
2015 WI App 86 
365 Wis. 2d 559 


See St v Arberry 
2018 WI 7, J 16 & n8 
379 Wis. 2d 254 


St v Vesper 
2018 WI App 31, 11 3%- 
41, 382 Wis. 2d 207 


St v Vesper 
2018 WI App 31, { 42 
382 Wis. 2d 207 


Cresci v St 

89 Wis. 2d 495, 504 
(1979) 

St v Wuensch 

69 Wis. 2d 467 (1975) 


Stv CVC 
153 Wis. 2d 145 
(Ct. App. 1989) 


St v Wuensch 
1975) 


: d by Ct 
g. DOC denial of bootcamp previously approve 


nion inconsistent with 


h. Postconviction expert op! ro 
opinions rendered before convic 


í t 
i. Research on adolescent brain developmen 


j. Expert opinion based on known facts 


k. Failure to raise expunction at sentencing 


l. Duplicated sentence credit 


St v Magnuson C. Judicial estoppel may bar Def from arguing that 


220 Wis. 2d 
(Ct. App. Hy sentence Def agreed to is now excessive 2 
i 
St v Wuensch D. Ct must state adequate grounds for finding sentence || 
tes! mata! harsh and unconscionable Ct 
St v Ralph 1) Disparate sentence from similarly situated co-Def can 
oe pes ah Db, support reduction on grounds of undue harshness or 
pant unconscionability 
ne maaan uh E. Eighth Amendment does not require strict 
(Ct. App. 1992) proportionality between crime and sentence 
1) Only forbids extreme sentences that are grossly 
disproportionate to the crime 
5. Resentencing 
Si v Walker A. Appropriate when original sente 


117 Wis. 2d 579 (1984) 


Stv Epa, 4 1) When repeater co 
202 Wis. 5 ; 
(Ct. App. 1996) is commuted, C 

commuted senten 


St v Finley 2) But resentencing 


2016 WI 63 oe 
370 Wis. 2d 402 Def of maximu 


St Oe. B. Resentencing ap 
2020 1 * 

389 Wis. 2d 627 on inaccurate o 
St v Travis 
2013 WI 38 

347 Wis. 2d 142 
St v Tiepelman 
2006 WI 66 

291 Wis. 2d 179 


PANE C Koeofonolag a appropriat 
p A o 

392 Wis. 2d 183 objective bias 

St v Goodson 4 

2009 WI App 107 
320 Wis. 2d 166 


St v Weigel D. 
2022 WI App 48 
404 Wis. 2d 488 


St v Toliver E. Not required when Sta 


187 Wis. 2d 346 f breac 
(Ct. App. 1994) agreement that De 


te fails to follow plea ' 
hed first ’ 


i P of sentence 
North Carolina v Pearce F. Ct must state reasons for modification 
89 SCt 2072 (1969) 
St v Stubbendick 
110 Wis. 2d 693, 697 
(1983) 
i ‘ mere 
St v Wuensch G. No sentence modification appropriate on iginally 
se reflection, when Ct reconsiders factors OY 
Co considered in imposing sentence 
or 
1) Unless Ct finds original sentence unduly harsh 
unconscionable 
St v Leonard 2) Ct should distinguish between factors weighed bt 
a modifying sentence and factors weighed in origin 
sentence 
= fice H. May resentence when Ct promptly epee HSowI 
atoa andiacts: tation of finality 
aia Wie Sash] error and acts before expec 


ly ee Segre 


apose more severe sentence only if 
ctive new factors 


Stv Tarwid 1. 
147 Wis. 2d 95 
(Ct. App. 1988) 


StvdJones 
2002 WI App 208 
257 Wis, 2d 163 oe 


6. Sentencing Adj ustment—Truth in Sentencing 


NOTE: Sentences imposed before October 1, 2009, are 


m 

po treated differently than those imposed after October 1, 3 a 

2009, per amendments made to § 973.195(1r) by 2009 Wis. 533 
Act 28. ; 


NOTE: Between October 1, 2009, and August 3, 2011, 
inmates could earn positive adjustment time (PAT) under 
2009 Wis. Act 28. The sentencing-related amendments in 
2009 Wis. Act 28 were repealed by 2011 Wis. Act 38, 
effective August 3, 2011, but the provision of 2011 Wis. Act 
38 that retroactively deprived an inmate of PAT that had 
been earned between October 1, 2009, and August 3, 2011, 
was ruled as an unconstitutional ex post facto law in St ex 
rel Singh v Kemper, 2016 WI 67, 371 Wis. 2d 127. An = 
inmate who was eligible to earn PAT between October 1, i 
2009, and August 3, 2011, may again apply for early 
release. See Wis. Stat. § 973.198. 


§ 973.195(1r)(a) A. Available for Class C to I felonies and enhanced 
St v Anderson 


2015 WI App 92 misdemeanors only 
366 Wis. 2d 147 


1) If multiple sentences, treat each individually 


B. Time limits 


| 
| 
| 
| 
| 


§ 973.195(1g), (1r)(a) 1) Class C to E felonies—may apply after serving ' 


period of confinement 


E 


2) Class F to I felonies and enhanced misdem: 
may apply after serving 75% of period of co Y 


C. Grounds 


§ 973.195(1r)(b)1. 


related to sentencing OF 


rvision effective after 
uld have resulte 
n or, if inm 
f extended 
in prison 

able when 


§ 973.195(1r)(b)3. 

2) Change in law or procedure 
revocation of extended supe 
inmate was sentenced that wo 
shorter term of confinement in priso 
returned to prison upon. revocation 0 
supervision, shorter period of confinement 
upon revocation, if change had been applic 
inmate was sentenced 

ment in another 


§ 973.195(1r)(b)4 
3) Inmate is subject to sentence of confine 
ay be deported 


State or inmate is in US illegally and m 


the interests of justice 


§ 978.195(1)(b)5. 
4) Adjustment is otherwise in 


D. Ct responsibilities 


§ 973.195(1r)(c) 
1 i 
) Upon receipt, deny or hold petition for modification of 


sentence 


§ 973.195(1)(d) 3) If 


§ 973.195(1r 

ear se 4) 
2005 WI 71 

281 Wis. 2d 484 


§ 973, 195(1r)(g)1. & 2. 


§ 973.195(1r)(b)1. & 2. 


CR 40: MOTION FORA NEW TRIAL = coe | 


Time Constraints for Motion .s...sssesesesiriuor eeter CR 40-2 
Trial Court’s Duty at Sentencing as io? PA aea 
Postconviction Relief aosida A, CR 40-3 
Appeal May Be Taken Without Filing of 
Postconviction Relief by Defendant ...ssssssssssssssssssssssssssseosssss CR 40-4 
Defendant’s Right to Be Present at Motion Hearing............. CR 40-4 
Issue of Competency Raised When Postconviction 
Relief Sougħt.unsssseirssissoecsessscanasidesi ETEY bata ixena VIa 11571 KV AUD 
Standards of Review for Motion Based on Claim 
OF Bxvor won ar CETE TT REPET P EE DEN, 
Motion Based on Claim of Newly Discovered Evidence.........CR 40-9 
Motion Based on Claim of Denial of Fair Trial.................... CR 40-11 
Postconviction Discovery ............scssceresereerees ULI LI A er CR 40-13 
Granting New Trial in Interests of J nen es, Selon .. CR 40-14 
Procedure When Transcripts Are Missing ..............-++ssssee++ CR 40-15 


§ 974.02 
§ 809.30 
§ 809.40 


§ 809.30(2)(b) 


§ 809.30(2)(c) 
§ 809.30(2)(@) 


§ 809.30(2)(e) 
§ 809.302) 


§ 809.30(2)(g) 


1. Time Constraints for Motion 


A. Chronology of time constraints 


Sentencing 


Def to file Notice of Intent to pursue 
postconviction relief 

Clerk to send copies to appropriate parties; if 
Def requests SPD, DA may request indigency 
hearing** 
Transcript and Circuit 


requested by Def*** 
Transcript and Circuit Ct case record must be 


requested by SPD**** 


Ct case record must be 


§ 974.02 1) Chronology printed in chart reflects statutory 


8 
EA time constraints under § 809.30 


2) Actual time constraints for any particular pidid: 
depend on dates of contacts, service, and filings 
contemplated in statutes 


§ 809.30(2)6) B. Absolute time limit for decision 


1) Decision made within 60 days after filing of motion 


2) If decision not made within 60 days, motion deemed 
denied 


Clerk must immediately enter order denying motion 


2. Trial Court’s Duty at Sentencing as to 
Postconviction Relief 


§ 973.18(2) A. At time of sentenci: 
of right to pursue 


RMC Form CR-233 B. Contents of C 
postconvictio 


1) Def has rig 7 
2) Def has ri 


3) Def must 
relief withi 


56 Wis 24706 1979) Vege 1 


§ 973.18(3) 


onsibility for filing notice of 
elief 


of notice of 


6) Trial counsel has resp l 
intent to pursue postconviction ¥ 


a. See § 809.30(2)(b) for contents 
pursue postconviction relie 


intent to 


otice of intent to pursue 


e RMC Form CR-233 not n 
postconviction relief 


thout Filing of 


SHCA) 3. Appeal May Be Taken Wi 
Postconviction Relief by Defendant 


A. Def not required to file postconviction motion 


§ 974.022) 
before appeal if grounds are 


1) Sufficiency of evidence, or 


2) Issues previously raised 


i 


§971L04()@d) 
St v Hatch 
144 Wis. 2d 810 


(Ct. App. 1988) 


oe BEGI cers 
Stv Vennemann > 
180 Wis. 24 81 (1993) 


pirena Tae) DORE GS 


St v Vennemann Presence by way of teleph ma 

180 Wis. 2d 81 (1993) B i tut eet teats ep NN satisfy 

see also St v Soto statute 

2012 WI 93 O I aad a 
343 Wis. 2d 43 j E aE Si ; s H ie 
St v McDonald C. Death of Def durin ondéue o 

144 Wis. 24 681 (1988) nroveb Ala gp y of postconviction 


1) Appeal not mooted 


2) Criminal proceedings not abated ab initio 


5. Issue of Competency Raised When 
Postconviction Relief Sought 


See CR 12, Sec. 10, this volume 


6. Standards of Review for Motion Based on Claim 
of Error 


St v Sarinske A. Sufficiency of e 
91 Wis. 2d 14 (1979) 
overruled on other 
grounds by St v Wayerski 
2019 WI 11 

385 Wis. 2d 344 


St v Johnson 
108 Wis. 2d 703, 705 
(Ct. App. 1982) 


St v Sarinske 2) Ct should 
91 Wis. 2d 14 (1979) in any r 
overruled on other ee 
grounds by St v nonm 
2019 WI 11 TR 
385 Wis. 2d 344- a 


St v Johnson 
108 Wis. 2d 703, 705 
(Ce App: 1982) 


Baldwin vet 3) New trial warranted only when 
59 Wis. 2d 116, 121—22 

(1978) 

St v Sarinske 

91 Wis. 2d 14 (1979) 

overruled on other 

grounds by St v Wayerski 

2019 WI 11 

385 Wis. 2d 344 


State so 
; idered most favorably to 
a. Evidence considere lue and force that, a6 


insufficient in probative va dad 
matter of law, trier of fact could not be con 
beyond reasonable doubt 


St v Daniels b. Reasonable doubt 


not exclude 


e Proof beyond reasonable doubt need 
; every possible doubt 


St v Daniels 
117 Wis. 2d 9, 17 
(Ct. App. 1983) 


St v Williamson B. Er 
84 Wis. 2d 370 (1978) : 
St v Bergenthal 

47 Wis. 2d 668, 677 
(1970) 


Stv Harper apo 
57 Wis. 2d 543 (1973) 


St v Alsteen . 
108 Wis. 2d 723 (1982) 


b. Record must show — aos t 
e Discretion exercised, and y s 
e Trial Ct’s basis for exercising discretion 


o. Criteria to determine whether admission reasonable 
and proper 


e Whether any statutory basis exists for 
admission (or exception) to rule of evidence 


e Whether any resulting prejudice outweighs 
probative value 


e Whether admitted evidence relevant to real 
issue in case 


St v Sarinske C. Errors of law in jury instructions 
91 Wis. 2d 14 (1979) 
overruled on other 
grounds by St v Wayerski 
2019 WI 11 

385 Wis. 2d 344 


St v Clausen 1) General rule 
105 Wis. 2d 231, 240-41 


(1982) 


Stv Williamson — 2) Ct should no 

84 Wis. 2d 370 (1978) P. 

ATT a. Ct gives j ih 
adequately 


St o Death iin iia e A 
105 Wis, 2d 390 | n 
(Ct, App. 1981) 


St v Harp 
150 Wis. 2d 861 
(Ct. App. 1989) 


Barrera v St 
109 Wis. 2d 324 (1982) 


St v Giwosky 
109 Wis. 24 446 (1982) 


Stv Gi 
109 Wis. 2d 446 (1982) 


rial solely 
3) After jury excused, Ct may not order a f 
because of unobjected-to instruction © 
interest of justice 


Ct retains right to order new trial in 


A) Entire charge to jury is viewed 
able juror 


a. Standard of review is whether reasona? 
could have interpreted particular questione 
instruction as shifting burden of persuasion on 
particular element of offense to Def 


rmitted with 


b. Disjunctive instruction may be pe e may be 


respect to alternate means or ways a crim 
committed 


c. Limits of unanimity 


e When continuous course of conduct examined, 
unanimity in battery verdict requires only that 
Def intentionally committed act that caused 


bodily harm 


St v Nye 
100 Wis. 24 398 
(Ct. App. 1981) 


Chapman v California 
87 S. Ct. 824 (1967) 
Rudolph v St 

78 Wis. 2d 435, 443 
(1977) 


St v Moriarty 
107 Wis. 2d 622 
(Ct. App. 1982) 
v 
100 Wis. 2d 398 
(Ct. App. 1981) 


Roehl v St 

77 Wis. 2d 398 (1977) 
St v Kennedy 

105 Wis. 2d 625 

(Ct. App. 1981) 


St v Parr 
182 Wis. 2d 349 
(Ct. App. 1994) 


St v Smith 

125 Wis. 2d 11 

(Ct. App. 1985), rev'd, 
131 Wis. 2d 220 (1986) 


St v McAlister 
2018 WI 34, 131 
380 Wis. 2d 684 


b. Improper jury instruction harmless error (aB tee 5%. 


purpose of sexual arousal) when evidence c ould not 
be construed as undertaken for any other purpose _ 


c. Factors to determine whether constitutional error 
harmless 


e Frequency of error 
e Nature of State’s evidence 
e Nature of defense 


d. Instructions that relieve State of proving every fact 
essential to crime not harmless 


8) Admonitory instructions 


Possible prejudice 
admonitory instru 
D. Error at prelim 


Def who claims err 

relief before trial b 
errorless trial 

7. Motion Based on 

Evidence 


A. To prevail ona ol 


St v Watkins 
2021 WI App 37 
398 Wis. 2d 558 


St v McAlister 
2018 WI 34, 133 
380 Wis. 2d 684 


Recommendation 
St v Allen 
2004 WI 106 

274 Wis. 2d 568 


Stv Avery — 
2013 WI 13 
345 Wis. 2d 407 
St v Plude 
2008 WI 58 


310 Wis. 2428 


St v McCallum 


208 Wio 24 463 (1997) 


200 gp 93 


Vara v St 


e Evidence must have existed befor: na 
resulted from developments in science 4 
technology 
vyidence 


t negligent in seeking © 


b. Def was no 
in the case, 


and 


c. Evidence is material to an issue 


d. Evidence is not merely cumulative 


2) If based on recantation, Def must show corroborating 


evidence consisting of 


initial false statement, and 


b. Circumstantial guarantees of trustworthiness of 


recantation 


a. Feasible motive for 


determine whether each 


3) Ct should review motion and 
illeged before 


of t ese eleme its is sufficien 


56 Wis, 2d 390 (1972) pogo 


Suge D. “Newly discovered evidence” slic 
188 Wis, 2d 187 distinguished from “newly availabl 
(Ct. App. 1994) involves a co-Def’s testimony a1 


1) Def aware of possible testimony b fore or At tal. and 
2) Co-Def previously took the 5th 


Si v Avery E. Burden of clear and convincing evidence rests with 
213 Wis. 2d 228 Def 


(Ct. App. 1997) 


Gelhaar v St ‘ i i f Denial of Fair Trial 
55 Win MCAT CDT) 8. Motion Based on Claim o 


A. Improper remarks and questions of Attys 


1) Trial fair if improper question stricken and Ct gives | 
admonitory instruction to jury, provided | 


a. Question does not go to Defs guilt, and 


b. Curative effect of 
prejudice, and 


c. Strength of 


St v Williamson ; 2) Prejudicial rem 
84 Wis. 2d 370 (1978) 


& v Williomson 3) Factual predicate 
84 Wis. 2d 370 (1978) bie a 


- Failure of A 


Doyle v Ohio 
96 S. Ct. 2240 (1976) 


St v Fencl 
109 Wis. 2d 224 (1982) 


McCoy v Louisiana 
138 S. Ct. 1500 (2018) 
St v Chambers 
2021 WI 18 

395 Wis. 2d 770 


St v Tung 

2023 WI App 33 
408 Wis. 2d 544 
pet for rev denied 


Stv Williamson — 
84 Wis. 2d 370 (1978) 


ty eqns 


EE DAR coy Soe 


T 


blog 

Sto Foc (08 (1980) 
9 Wis, 2d 224 

St v Kaye ia ne 


4) Comment on Defs silence 


a. Constitutiona 
pretrial silence to imp 


l error to refer to Defs pre-arrest and 
ly Defs guilt 


5) Atty’s strategy 
to all charges 


ocence 


a. Decision whether to assert inn 
and lesser included offenses is Defs alone 


rted objective to 


Def must show Def expressly asse 
de objective by 


maintain innocence and Atty overro 
conceding guilt 


Tainted remarks not error giving ground for new 
trial when counsel rejects Ct’s offer to 


e Strike tainted rema ks — 


D. Prejudicial pretrial publicity 


St v Alfonsi 1) Change of venue 
33 Wis. 2d 469 (1967) 


Ct may be required to act sua sponte in some 


a. 
situations, when 
e No request for delay of trial made, or 
e No request for change of venue made 
Schenk v St 2) Prejudice must be shown in record | 
51 Wis. 2d 600 (1971) | 
a. Prejudice does not appear in case when likelihood of | z 
unfairness not shown factually in record | g3 
ae 
Bs 
Gelhaar v St E. Def’s absence during some or all of trial proceedings a 
58 Wis. 2d 547 (1973) | 


J3390 


1) Bench and chamber conferences that exclude Def not 1 
violations of Defs constitutional or statutory rizhttobe J 
present during trial, provided that conferences dealt Wee 
solely with HARE Bak Se ae OTA 


a. Questions of law 


b. Matters of procedure 


c. Matters of scheduling i 


a PF 


Recommendation 2) During trial and jury deliberations 
present at all meetings with couns 


St v O'Brien A. To obtain postconvict 


214 Wis. 2d 328,affd, A 
223 Wis. 2d 303 (1999) evidence, Def mi 
consequential” 


St v Parker 

2002 WI App 159 

256 Wis. 2d 154 

St v Noble 

2001 WI App 145 

246 Wis. 2d 533 

rev'd on other grounds 
2002 WI 64 

253 Wis. 2d 206 


§ 752.35 
Jones v St 
70 Wis. 2d 41 (1975) 


St v Henley 
2010 WI 97 
328 Wis. 2d 544 


Garcia v St 
73 Wis. 2d 651 (1976) 


St v Cuyler 
110 Wis. 2d 133 (1983) 


St v Cuyler — : 
110 Wis. 2d 133 (1983) 
St v Davis 


2011 WI App 147 


337 Wis. 2d 688 
St v Jeffrey AW 
2010 WI App 29 


323 Wis. 24541 


ttrial 
by pos if 


j ed 7 
are violat 7 P quired, 


B. Defs due-process rights fa 
destruction of evidence and new tria 


evidence destroyed was 


e that Def 


uch a natur ie 


fs 
1) Apparently exculpatory and o 
would be unable to obtain comparable evidence 


other reasonable means, Or 


j faith 
2) Potentially exculpatory and was destroyed in bad 


10. Granting New Trial in Interests of Justice 


trial 


to grant a new 


A. Ct has no “inherent authority” 


St v Bellows 
218 Wis. 2d 614 
(Ct. App. 1998) 


St v Harp 
161 Wis. 2d 773 
(Ct. App. 1991) 


St v Cuyler 
110 Wis. 2d 183 (1983) 


St v Pope 

2019 WI 106 

389 Wis. 2d 390 

St v Perry 

136 Wis. 2d 92 (1987) 


2) When improperly admitted 
issue that real controversy not 


instruction 
ly considerin 


3) When wrong 
from adequate 


„annA 


4) No showing of probable likelihood of different result at 
second trial required 


D. If credibility is crux of case, Ct must not | 
erroneously exclude opinion evidence | 


11. Procedure When Transcripts Are Missing 


A. Def must make facially valid claim of arguably 
prejudicial error contair ed in the mi 1, ee E E E 
transcript 


1) Need not show a 


2) Must at least cla 
the missing port 


B. If Def succeeds, 
determination wh 


1) If possible, app 


Ct must be co ny 


CR 41: INEFFECTIVE ASSISTANCE OF COUNSEL 


1. Constitutional Right to Counsel Means Effective 
ail ANNAN A CRAT 


Assistance of Counsel ........+++: 
2. Specific Areas of Attorney Performance «.......seeeeeseescesereerers CR 41-5 


3. Disciplinary Implications of Finding Attorney 
Gili see CR 41-13 


Ineffective.. a T 
4. Ineffective Assistance of Appellate Counsel... CR 41-13 


1. Constitutional Right to Counsel Means Effective 


McMann v Richardson 
cn See ae Assistance of Counsel 
Strickland v Washington A. Benchmark: Whether counsel’s conduct so 
104 SCt 2052 (1984) undermined proper functioning of adversarial 
process that trial cannot be relied on as having 
produced just result 
Strickland v Washington B. Two-prong test: Deficient performance and 
104 SCt 2052 (1984) di 
pe Sty prejudice 
124 Wis. 2d 628 (1985) 
St v Curtis 1) Def must initiate Machner hearing in Trial Ct and 
A mie cert show counsel’s representation deficient, fell below 
Sys) lene objective standard of reasonableness A ws 
92 Wis. 2d 797 
4 bu tee eee 
a. Def must identify deficient acts or omissions 
Stv mag e ABA Standards for Criminal Justice are 
145 Wis. 43 g fap ; RS J. b 
(Ct. App. 1988) approp mai source of obiective stanc 
St v Cooper ° eet 
2019 WI 73 
387 Wis. 2d 439 
St v Foy termin 
206 Wis. 2d 629 a 
(Ct. App. 1996) 
St v Maloney 
2005 WI 74, 1 25 


281 Wis, 2d 595 


St v Swinson 
2003 WI App 45 
261 Wis. 2d 633 
St v Randle 
2002 WI App 116 
252 Wis. 2d 743 
St v Adams 

221 Wis. 2d 1 
(Ct. App. 1998) 


St v Hunt 
2014 WI 102, 1 55 
360 Wis. 2d 576 


Stv Ruffin 
2022 WI 34, | 37 
401 Wis. 2d 619 
St v Bentley 


201 Wis. 2d 303 (1996) 


St v Mayo 
2007 WI 78 
301 Wis. 2d 642 
St v Sanchez 


201 Wis. 2d 219 (1996) a 


St v Hunt © 


2014 WI 102,440 — 


360 Wis. 24576 
St v Moffett 


147 Wis. 2d 343 (1989 : 


St v Vinson 
183 Wis. 2d 297 
(Ct. App. 1994) 


d. Failure to raise issue of law | determinos that 


e. Strategic trial decision rationally based 


f£ Motion claiming ineffective assist 


umption 
ome strong pres 
e Burden on Def to overe ye anes 


that counsel acted reason 
professional norms 


deficient 
s not fecal 


performance if Trial Ct later 
issue is without merit 


on facts and 


law is not ineffective assistance 


ance of counsel 
does not automatically trigger a right to A 
testimonial hearing. No hearing require 


allege sufficient fa 
O or 


0! or 


St v Stroik 
2022 WI App 11 
401 Wis. 2d 150 


St v Lindell 
2001 WI 108 
245 Wis. 2d 689 
St v Teynor 

141 Wis. 2d 187 
(Ct. App. 1987) 


St v Moffett 
147 Wis. 2d 343 (1989) 


St v Damaske 
212 Wis. 2d 169 
(Ct. App. 1997) 


St v Sholar 
2018 WI 53, JJ 37—40 
381 Wis. 2d 560 


Strickland v Washington c. 
104 SCt 2052 (1984) 

St v Smith 

207 Wis. 2d 258 (1997) 

St v Villarreal 

2013 WI App 33 

346 Wis. 2d 690 


St v Knox 
213 Wis. 2d 318 


(Ct. App. 1997) 


St v Erickson d. 
227 Wis. 2d 758 (1999) 


St v Voss e, 
205 Wis. 2d 586 
(Ct. App. 1996) 


Reasonable probability is one sufficient to 
undermine confidence in outcome 


Def need not prove different outcome definitively 


Prejudice not sufficient if effect of evidence 
minimal and did not affect outcome of trial 


e Isolated trivial effect not enough 


Def required to prove partiality or unfairness of 
Judge from record in case in which issue 
premised on untimely request for substitution of 


Judge 
e Analysis of prejudice may be done on count-by- 


count basis; prejudice on one count does not 
necessarily undermine entire verdict 


3 

7 

F 

BE 
| 


Ct must consider in light of totality of evidence 
before Judge or jury is E pee 


Prejudice presumed only if Def shows by clear and 
convincing evidence that Atty has conflict of — = 
interest or Atty failed to object to prosecutor’s 
breach of plea agreement cae 


e Inadvertent, promptly rectified misstat 
plea agreement by prosecutor may not. 
a substantial breach or due-process: 
and Def not entitled to new senten 


No preju 
with alle: 
sentenc 


St v Anderson 
222 Wis. 2d 403 
(Ct. App. 1998) 


St v Fritz 
212 Wis. 2d 284 
(Ct. App. 1997) 


St v Machner 
92 Wis. 24 797 
(Ct. App. 1979) 


Si v Bonds 

161 Wis. 2d 605 

(Ct. App.) 
rev'd on other 

165 Wis. 2d 27 (1991) 


St v Lukasik 
115 Wis. 2d 134, 140 
(Ct. App. 1983) 


St v Mosley 
201 Wis. 2d 36 


(Ct. App. 1996) 


St v Simpson 
200 Wis. 2d 798 
(Ct. App. 1996) 


§ 905.03(4)(c) 
Stv Flores 
170 Wis. 2d 272, 277-78 


(Ct. App. 1992) 


St v Vennemann 
180 Wis. 2d 81 (1993) 


(Ct. App. 1988), aff'd, 
162 Wis, 2d 408 (1989) 


f. Failure to seek a 
PSI, coupled with DA and. 


information is deficient per 
prejudicial, requt 


g. Def must prov 
bargain but for 


C. Procedure 
concerning 


1) Trial counsel must be called to testify 
reasons behind actions taken 


ther Atty’s actions result of 


a. Ct to determine whe 
gies or incompetence 


deliberate trial strate 


b. If trial counsel dead, insane, OF unavailable, 


allegations of ineffectiveness must be corroborated 
Def cannot rebut pr f effectiveness by 


esumption o 


m of 


TEK ROA v Morrison 4) When ineffective counsel claim based on omission (e.g., 
Ct 2574 (1986) failure to move for suppression of physical evidence), 
procedure to determine prejudice is 


m TTT 


St v Jones a. Hold omitted hearing 


181 Wis. 2d 194 
(Ct. App. 1993) 


In example above, State has burden to show 


e 
reasonableness of search at suppression hearing 


Def then has burden to show that exclusion of 
tainted evidence would probably have led to 


different result 


5) Defense may be required to provide expert testimony 
as to objective standard of reasonableness relative to 


claimed deficiency 


D. Remedies 


1) Normal remedy is to restore Def to stage in proceedings 
before acts of ineffectiveness by counsel 


St v Smith 
a. Error at sentencing entitles Def to a new sentence 
20 I 
T an ae ee 997) hearing before a new judge i : 


St v Lentowski b. 
212 Wis. 2d 849 


(Ct. App. 1997) 


St v Fritz c. 
212 Wis. 2d 284 
(Ct. App. 1997) 


St v Felton d. 
110 Wis. 2d 485 (1983) 
St v Lettice 

205 Wis. 2d 347 

(Ct. App. 1996) 


St v Ambuehl 
145 Wis. 2d 343 
(Ct. App. 1988) 


St v Pico Iyaa, 
We POS, WW 7 orme eff Y tive] 
382 Wis, 2d 273 yrmed effect: 


Strickland v Washington 
104 SCt 2052 (1984) 


Kimmelman v Morrison 
106 SCt 2574 (1986) 


St v Thiel 
2003 WI 111 
264 Wis. 2d 571 


St v Pitsch 
124 Wis. 2d 628 (1985) 


St v Felton 

110 Wis. 2d 485 (1983) 
St v Byrge 

225 Wis. 2d 702 

(Ct. App. 1999) 

2000 WI 101 

237 Wis. 2d 197 


St v Hicks 

195 Wis. 2d 620 

(Ct. App. 1995) 

aff'd on other grounds 
202 Wis. 2d 150 (1996) 


St v Stroik 
2022 WI App 11 
401 Wis. 2d 150 


St v Schultz 
148 Wis. 2d 370 


B. Discovery and investigation 


Pea: ee 
reasonable investigations 


1) Counsel has duty to make cular 
to make reasonable decision that makes P 
investigations unnecessary 
2) Ineffective assistance when counsel 
i i would have 
a. Fails to conduct discovery that Ao alaa a ripe 


prompted suppression motion 0 


prosecution 


b. Fails to review discovery 


c. Fails to ascertain precise number of prior 


convictions of Def 


d. Abandons NGI defense based on te AG 
investigation, unless Def acts contrary to 


ad 7 


(Ct. App. 1988). aff'd, 4 


152 Wis. 2d 408 (1989) 


110 Wis, 2d 485 ( 198: 
St v Hubert ; 

181 Wis. 24 333 
(Ct. App. 1993) 


Stv Harris 
133 Wis. 2d 74 


St v McMahon 3) Ineffective assistance of counsel limited to si 
be Wis. A 68 which law or duty clear, such that reasonabl 
. App. 1994) should know enough to raise the issue 


4) Ineffective assistance when counsel 


St v Pitsch a. Lacks knowledge of procedure for impeachment of 
124 Wis. 2d 628 (1985) Def by prior convictions 


St v Felton b. Lacks knowledge of heat-of-passion manslaughter 
d 110 Wis. 2d 485 (1983) 


St v Lentowski c. Recommends trial rather than guilty plea to Def 


212 Wis. 2d 849 í ; 
ses 
(Ct. App. 1997) based on invalid defen 


Arrowood v Clusen d. Fails to request proper jury instruction on 
732 F2d 1364 trustworthiness of confessions, when defense theory 


7th Cir 1984 Hae 3 
S v Nodes. involves challenge to credibility of Defs confession 


187 Wis. 2d 688 unless action is legitimate tactical decision of 
(Ct. App. 1994) counsel 


St v Dillard e. Fails to know 


2014 WI 123 ee 
358 Wis. 2d 543 applicability o. 


St v Mader 

2023 WI App 35 
408 Wis. 2d 632 
pet for rev denied 


f i St v Veach 
2002 WI 110 
255 Wis. 2d 390 


St v Cleveland 
2000 WI App 142 
237 Wis. 2d 558 


St v Carter 
2010 WI 40 
324 Wis. 2d 640 


State v. Mull 
2023 WI 26 
406 Wis. 2d 491 
St v Oswald 
2000 WI App 2 
232 Wis. 2d 62 


St v Moffett 
147 Wis. 2d 343 (1989) 


St v Dunlap 

2000 WI App 251 

239 Wis. 2d 423 

rev'd on other grounds 
2002 WI 19 

250 Wis. 2d 466 


St v Cleveland 
118 Wis. 24 615 (1984) 


St v Jenkins 


St v Tkacz 
2002 WI App 281 


258 Wis.2d611 — 


St v Adams — 
221 Wis. 2d 1 
(Ct. App. 1998) 
Stv Elm 
201 Wis. 2d 452 
(Ct. App. 1996) 


St v Gordon 
2003 WI 69 
262 Wis. 2d 380 


205 Wis, 20347 
(Ct. App. 1996) _ 


. . ng evidence Avuro 
2) Unintentional oversight in inode Eee aeliberate 
is ineffectiveness if not product of re 
defense strategy es 
, i ion may 

3) Failure to initiate critical pretrial moti 


deficient performance 


a. When only evidence of Defs guilt was aa ee 
knock search warrant, counsel ineffective 
moving to suppress 

important witness may be 

unsel, unless 


4) Failure to call critically 
deficient performance by co 


oy renen 8) Failure to object to attire or sbacdi 
is. 2d 295 fle 
(Ct. App. 1995) may be deficient unless sisay: gitima 


St v Tatum 
191 Wis. 2d 547 
(Ct. App. 1995) 


St v Carter 9) Failure to challenge subjectively biased juror for cause | 
2002 WI App 55 trike may justify new trial | 
250 Wik SA GEI or use peremptory 8 y justify | 
St v Pote 10) Failure to argue mitigating factors at time of 
me He VN sentencing, to request continuance, or to withdraw 
maa ty after Def rejected probation may be deficient | 
performance 
Stu Guerard 11)Failure to effectively argue admissibility of hearsay 
mane lt Ra 250 statements to exculpate Def is deficient performance 
St v Krueger 12) Failure to object to testimony offering an opinion as to 
2008 WI App 162 IIIR 
314 Wis. 2d 605 victim’s truthfulness 


Ue 13) Failure to object to i1 
2012 WI App 79 er 
343 Wis. 2d 479 and referred to by Ct 
revocation 
St v Weigel 
2022 WI App 48 
404 Wis. 2d 488 
Wheat v US 
108 SCt 1692 (19889) = o ie ee 
St v Kaye 
106 Wis. 2d 1 (1982) 
b. 
C, 
St v Miller Coa A 
160 Wis, 2d 646 (1991) 


 ilEtIht 


possibility that government 


e Ct should be alert to Ser 
flict to eliminate 


may seek to create con 
formidable adversary 


Stric i 
104 EOY e. Prejudice in multiple-representation cases 
ae Sie : presumed if Def demonstrates by clear an 
(Ct. hae Seon convineing evidence that counsel actively i 
St v a represented conflicting interests and that actua 
2013 WI App 33 conflict of interest adversely affected Def s Atty § 
346 Wis. 2d 690 performance 
e Actual conflict of interest exists when Atty s 
advocacy somehow adversely affected by 
competing loyalties 
MNN e Conflict of interest exists when incrimin ating 
(Ct. App. 1991) information voluntarily supplied by one client 


used to 
e of another clients criminal 


— Provide evidenc 
= activities 


Knowingly failing to disclose to Def or Ct before 
trial the Atty’s former prosecution of Def, or a 


Representing the Def in a manner that 
adversely affected Defs interests 


d. Ifeither of factors above are proven, Ct should 
provide appropriate relief for Def and Atty is subject 
to Office of Lawyer Regulation (OLR) discipline 


St v Love e. Def entitled to no relief when Atty reasonably had 


ZET Win aa A no recollection of prosecuting Def in same case and | 
when Atty represented Def effectively at sentencing | 
| 


after revocation of probation 


St v Cobbs £ Prior prosecutions of Def by Defs Atty may not 
G oy ey conflict with current representation of Def if Ct 
engages in Kaye colloquy with Def and no actual 


competing loyalties exist 


3) Other conflicts of interest 


Walberg v Israel 
766 F2d 1071 
(Tth Cir 1985) 


St v Franklin b. 
111 Wis. 2d 681 
(Ct. App. 1983) 


Nix v Whiteside 4) Perj dilemma 
106 SCt 988 (1986) ) IYS 


- SCR 20:33 


SCR 20:3.4 


St v McDowell ERTS 
2004 WI 70 s 
272 Wis. 2d 488 


Strickland v Washingto ; y 
104 SCt 2052 (1984) 3 | BB es! 
St v Divanovie a Ae 


200 Wis. 2d 210 
(Ct. App. 1996) 


p 


ilure 
j ig delegated to Atty, pu a 
Hoang 2) Decision to poll jurors 18 ht to poll j may 
an Wis. 2d 725 to inform Def of significance of rig 
(Ct. App. 1996 i : 
Stv Jaken ; not be ineffective counsel | 


188 Wis. 2d 537 


(Ct. App. 1994) 
to do the 


STD OEE 3) Deficient performance when counsel fails 
203 Wis. 2d 497 y 

(Ct. App. 1996) following 

St v Ludwig a. Inform Def of plea offer 
124 Wis. 2d 600 (1985) 


> b. Consult with Def Dare if Def presents voluntary 


Felton 
110 Wis. 2d 485 (1983) ante 
St v Byrge but counsel not 1n Beg refads © testify 
225 Wis. 2d 702 and understanding walve 
(Ct. App. 1999) and follow counsel's recommendation 
aff'd on other grounds 
2000 WI 101 
237 Wis. 2d 197 


St v Naydihor 
roses E may fe ob jogi ion if 
Stv Smith 

207 Wis. 2d 258 (1997) 
St v Sprang 
2004 WI App 121 

274 Wis. 2d 784 


c. Object to violation of plea agreement by DA, but 
decision to forgo 1s 
couns sults Def 


St v Eckert d 
203 Wis. 2d 497 1 
(Ct. App. 1996) 


St v McDowell 
2004 WI 70 
272 Wis. 2d 488 


St v Shata 
2015 WI 74 
364 Wis. 2d 63 


St v Johnson 
133 Wis. 2d 207 (1986) 


Garza v Idaho 
139 SCt 738 (2019) 


3. Disciplinary Implications of Finding Attor í ey 
Ineffective a 


SCR 20:1.1, 20:1.3 A. Particular duties of Attys 


1) A lawyer should act with competence, proper care, and 
proficiency 


2) A lawyer may not handle a legal matter without 
adequate preparation 


SCR 20:1.7 3) A lawyer must decline proffered employment under 
EREE nei circumstances that would likely adversely affect 
= independent professional judgment on behalf of 


another client 


St v Love 4) Knowing failure to advise Def or Ct of potential conflict 
meagre bo) of interest subjects Atty to OLR discipline 
SCR 60.04(3)(b) B. Response of Judges 


1) Take appropriate action if : 
Atty has violated rul 


Evitts v Lucey A. Due process 
105 SCt 830 (1985) 


St v Evans B. Proper proce 
2004 WI 84 3 
273 Wis. 2d 192 

St v Knight 

168 Wis. 2d 509 (1992) 


St ex rel Panama v Hepp 
314 Wis. 2d 112 


St ex rel Rothering 


208 Dis: 28 BIB r ou a ee 
(Ct. App. 1996) 


Poo 


7 ~e $4 
=) 


St ex rel Kyles v Pollard 
2014 WI 38 
354 Wis. 2d 626 


St ex rel Warren v 
Meisner 

2020 WI 55 

392 Wis. 2d 1 


St ex rel Flores v St 
183 Wis. 2d 587 (1994) 


McCoy v Ct of Appeals 
108 SCt 1895 (1988) 


St ex rel Flores v State 
183 Wis. 2d 587 (1994) 


St v Starks 
2013 WI 69 
349 Wis. 2d 274, 


modified in part on other 


grounds by St ex rel 


Warren v Meisner, 2020 


WI 55, 392 Wis. 2d 1 


‘St v Romero-Georgana 
2014 WI 83 
360 Wis. 2d 522 


St ex rel Flores v St 
a 2d 587, 620 


BP Pe 


GAA 


2) Claim for ineffective assistance of 
failure to file notice of intent 
relief must be filed in Appe 


habeas corpus 
failure 
nviction counsel for 


3) Claim for ineffective postco in Cire 
to raise claim of ineffective trial counsel is 


sel 
e assistance of appellate coun 


C. tion of effective 
Question tend ey 


is mixed question O 
1) Machner-type hearing may be necessary 


2) Hearing—expect remand to Trial Ct for fact-finding 


D. Def has burden to prove ineffective assistance of 


appellate counsel 


1) Deficient performance by counsel 


leficiency for not raising a 
mu üst enor the a 


St ex rel Ford v Holm 
2004 WI App 22 
269 Wis. 2d 810 


St ex rel Schmidt 
v Cooke 

180 Wis. 2d 187 
(Ct. App. 1993) 


St ex rel Dismuke 
v Kolb 

149 Wis. 2d 270 
(Ct. App. 1989) 


St ex rel Washington v St 
2012 WI App 74 
343 Wis. 2d 434 


4) Wrongly concluding Def h d| 
intelligently waived righ 


F. Def is entitled to bring nl 
appellate Ct 


1) Unless Def can adequately explain why all issues 
relating to ineffective assistance were not raised in first 


petition 


G. Laches is an available defense to have against a 
petition 


CR 42: § 974.06 MOTIONS 


Nature of Motion.............essseesessorseceescesseeseecoseenseansuacoeeneenoneeesneo CR 42- 
Conditions Precedent,...issssssessriesesnsesiaeiin a OR A23 

Authorized Grounds fot Motión essessris tarii iiine a CR 42-5 

Form of Motionecicwivessivisssver de Pai astssssesccesecssse, ORAZ- 
Preliminary Procedure for Examining Petition .................... CR 42-8 
Summary Dismissal .....sesssssssssessssiistssttsssstestasrassasrasrasearenreaeseas CR 42-9 
Granting a Hearing ....esseiisssssissrressessessesssssnsrereesrerseeeeeeee OR 42-14 


Hearing Procedures ......sessssessessessssssssiistesrresesrisdtddedsradeaneareae CR 42-16 
Appeall...cccccccccccccscsccssessssessesseecsssessseasssssaseasaasessaceesseeessseesssese CR 42-18 


OONAN 


§ 974.06(1) 
St v Carter 
131 Wis. 2d 69 (1986) 


St v Johnson 
101 Wis. 2d 698 
(Ct. App. 1981) 


St v Nicholson 
148 Wis. 2d 353 
(Ct. App. 1988) 


Peterson v St 
54 Wis. 2d 370 (1972) 


St v Flores 
158 Wis. 2d 636 
(Ct. App. 1990) 


St v Nicholson 
148 Wis. 2d 353 
(Ct. App. 1988) 


Ly 9B 
69 Wis, 2d 355 (1975) 
Peterson v St 

5A Wis. 2d 370 (1972) 


§ 974.068) 
Petersonv St — 


54 Wis. 2d 370 (1972) 


JessenvSt 
95 Wip, 24207 (1080) 


è 


1. Nature of Motion 


A. Purpose 


1) To collaterally challenge validity of judgment of 
conviction and sentence 


a. Not challenge to 
habeas corpus p 


§ 974.06(2) 
St v Brice 
61 Wis. 2d 397 (1973) 


§ 974.06(6) 


§ 974.06(6) 
St v Walberg 
109 Wis. 2d 96 (1982) 


St v Coogan 
154 Wis. 2d 387 
(Ct. App. 1990) 


St v Walberg 

109 Wis. 2d 96 (1982) 
St v Kimpel 

153 Wis. 2d 697 

(Ct. App. 1989) 


Si v Johnson 
101 Wis. 2d 698 
(Ct. App. 1981) 


Mack v St 
93 Wis. 2d 287 (1980) 


St v Miller 
2009 WI App 111 
320 Wis. 2d 724 
St v Johnson 
101 Wis. 2d 698 
(Ct. App. 1981) 


v St 


Bergenthal 
72 Wis. 2d 740 (1976) 


§ 974.06(8)(d) 
Rohl v St 

90 Wis, 24 18 
(Ct. App. 1979) A 
rev'd on other grou 
96 Wis. 2d 621 (1 


i iginal criminal 
3) Procedure is further step in Defs origin 
case, not separate civil action 


a. Civil in nature 
í minal 
b. Burden on Def to overcome finality of crim 
conviction 


A) Sec. 974.06 intended to reach constitutional and 
jurisdictional issues not raised in origina 


B. Scope 
ee 
1) Available only after State process and Defs convictio 


finalized 


2) Sec. 974.06 procedure limited to 


si v Shariow 3) Motion cannot raise issues decided by annie direct 

is 440 ce 
(Ct. App. 1982), aff'd, appeal Nog gee ee 
110 Wis. 2d 226 (1983) a 


anaes v US a. If doubt arises as to whether a § 974.06 motion 
SCt 1068 (1963) raises same ground as decided on previous appeal, 
resolve doubt in favor of petitioner 


§ 974.06(4) 4) Motion may raise issues that for sufficient reason not 


St v Klimas i 
94 Wis. 24 288 asserted on direct appeal 


(Ct. App. 1979) 


seh v ete C. Retroactive effect of “new rules” generally 
EATI prohibited as basis for § 974.06 motion 


1) Exceptions 


; , 9 
a te hinges ne a. If new rule places certain kinds of primary, private F: 
(Ct. Ain 1995) individual conduct beyond power of the criminal f; 
lawmaking authority to proscribe, or 
b. If new rule requires the observance of procedure 
that are implicit in concept 
constitute wat 
A Se 
2) “New rule” meet definition 
imposes a new bligation 0) 
government 
2. Conditions Prec 
A. Timely filing 
St v Walberg ~ 1) Procedure av: 
109 Wis. 2d 96 (1982) conviction 
§ 974.061) a. Time for 
under § 
Peterson v St b. 
54 Wis. 2d 370 (1972) 
§ 974.06(1) 
St v Redmond 
203 Wis. 2d 13 


(Ct. App. 1996) 7? 


ININ 


§ 974.06(2) 


§ 974.06(3) 
Zuehl v St 
69 Wis. 2d 355 (1975) 


Krueger v St 
53 Wis. 2d 345 (1972) 


Recommendation 


Jessen v St 

95 Wis. 2d 207, 210-11 
(2980) 

St v Schill 

93 Wis. 2d 361, 373 
(1980) 


§ 974.06(1) 
Jessen v St 

95 Wis. 2d 207 (1980) 
St v Theoharopoulos 
72 Wis. 2d 327 (1976) 
St v Bell 

122 Wis. 2d 427 

(Ct. App. 1984) 


St v Theoharopoulos 
72 Wis. 2d 327 (1976) 


B. Venue 


1) Motion is part of original criminal action 


May be brought only in Trial Ct 
convicted 


a. where Def 


es Judge to review allegations 


b. Sec. 974.06 obligat : 
al trial 


that Judge erred in origin 
eiving motion papers should transfer 


2) Any other Ct rec ! 
] Ct of conviction 


motion to origina 
r forum for appellate counsel to 


3) Ct of conviction is prope ; 
) AR ounsel to raise 


challenge failure of postconviction c 
ineffective assistance of trial counse 


C. Custody requirement 


atter 


condition for subject-m 


1) Custody is “rigid” 
legislature 


jurisdi ction impos ed b 


a ofa d 


Thiesen v St 

86 Wis. 2d 562 (1979) 
St v Bell 

122 Wis. 2d 427 

(Ct. App. 1984) 


St v Witkowski 
163 Wis. 2d 985 
(Ct. App. 1991) 


St v Schill 
93 Wis. 2d 361 (1980) 


Mack v St 

93 Wis. 2d 287 (1980) 
St v Carter 

131 Wis. 2d 69 

(Ct. App. 1986) 


§ 974.061) 


St ex rel Warren v Cty Ct 
54 Wis. 2d 613 (1972) 


St v Coolidge 
173 Wis. 2d 783 
(Ct. App. 1993) 


§ 974.06(1) 


Walberg v St 

73 Wis. 2d 448 (1976) 
St v Johnson 

101 Wis, 2d 698 

(Ct. App. 1981) 


St v Carter 

131 Wis. 2d 69 (1986) 
Bergenthal v St 

72 Wis. 2d 740 (1976) 


3) Expired sentence or judgment, when custody no longer 
in effect 


Ct loses subject-matter jurisdiction to decide a 
§ 974.06 motion 


b. Motion not mooted by expiration of sentence or 
judgment 


c. Motion not mooted by death of Def 


4) Judgment for fine as only sanction not sufficient for 
§ 974.06 jurisdiction 


3. Authorized Grounds for Motion 


A. Grounds cognizable under § 974.06 are narrow and 
preclude all claims except those expressly 
enumerated 


B. Sentences imposed in violation of State law 


1) Sec. 974.06 motion not remedy for ordinary rehearing 
or reconsideration of sentencing on merits 


2) Sec. 974.06 motion and motion to modify sentence 
conceptually distinct 


a. Sec. 974.06 motion challenges authority of Ct to 
impose sentence 


b. Motion to modify sentence seeks to alter terms of 
sentence validly imposed 


C. Convictions and sentences imposed in violation of 
US or Wis Constitution 


1) Sec. 974.06 motion must raise issue of constitutional 
dimension 


2) Mere allegations that certain trial errors resulted in 
violation of constitutional rights do not necessarily 
raise issue to one of constitutional dimensions 


AtAVuadd 


Vad 40 
WMVUYGHLIM 
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§ 974.06(3)(a) 

Rohl v St 

90 Wis. 2d 18 

(Ct. App. 1979) 

rev'd on other grounds 
96 Wis. 2d 621 (1980) 


NEW TRIAL 


§ 974060 


OF 
rounert 


Walberg v St 
73 Wis. 2d 448 (1976) 


Mack v St 
93 Wis. 2d 287 (1980) 


§ 974.06 


§ 974.06(1) 


St ex rel Warren v Cty Ct 
54 Wis. 2d 613 (1972) 


§ 973.13 


§ 973.13 


ave been. de 
ment yulne 


3) Def must h 
render judg 


i te 
D. Ct lacked jurisdiction to impose sen 
1) Jurisdiction over person of Def, or 


dings 
9) Jurisdiction over subject matter of proceeding 


to law 
a. As failure to charge any offense know” 


3) Double jeopardy claim 


E. Sentence imposed in excess of max! 


by law 
1) Sec. 974.06 motions seldom raise issue þecause 


a. Sec. 973.13 automatically invalidates excess of a 
sentence to extent of maximum term authorized DY 
law, and 
b. Sec. 973.13 provides that sentence “shall stand 
commuted without further proceedings” l 


osed is otherwise subject to collateral 


T 


A 


St v Robinson 
177 Wis. 2d 46 
(Ct. App. 1993) 


§ 974.06(4) 

St v Klimas 

94 Wis. 2d 288 
(Ct. App. 1979) 


§ 974.06(4) 


§ 974.06(4) 

State ex rel Dismuke 
v Kolb 

149 Wis. 2d 270 

(Ct. App. 1989) 


§ 974.06(4) 


§ 974.06(4) 
St v Love 

2005 WI 116 
284 Wis. 2d 111 
St v McReynolds 
2022 WI App 25 
402 Wis. 2d 175 
pet for rev denied 


St ex rel Dismuke v Kolb 


149 Wis. 2d 270 
(Ct. App. 1989) 


St v Braun 


185 Wis. 2d 152 (1994) 


§ 974.06(4) 


§ 974.06(1), (8) 


e Direct appeal 


Adve „AdS 


ə Prior § 974.06 motions 


— Unless claim is for ineffective assistance of 
counsel (same Atty at trial and appeal) 


3) If Def does not raise issues cognizable on motion for 
new trial or direct appeal, such issues waived as basis 


for § 974.06 motions, unless 


Ct finds ground for relief asserted that for sufficient 


a. 
reason was not asserted earlier, or 


b. Ct finds ground for relief asserted that for sufficient 
reason was inadequately raised earlier | 


4) Defs failure to assert particular ground for relief in 
initial § 974.06 motion bars Defs assertion of ground in 
later motion, in absence of justification for omission 


a. Sufficient reason for not asserting ground for relief 
must be found by Ct, or | 


b. Must sufficient reason why ground was | 
inadequately raised previously, e.g., newly | 
discovered evidence, change in postconviction 
counsel 


c. Def does not have unlimited right to file successive 
motions for relief 


5) Dismissal of previous motion because Def has escaped 
is final adjudication 


4, Form of Motion 


A. Def must raise all grounds for relief simultaneously 
in original motion, except Def may 


1) Supplement original motion, and 
2) Amend original motion 
B. Motion directed to Ct that imposed Def’s sentence 


CR 42-7 © 


C. HRecusar:v* ~- = 


fj . titur- 
Krear Vie 1) Def has no automatic right to subs 
53 Wis. 2d 345 (1972) ee 
not 
§ 971.20(4) a. Statutory request for substitution 
Krueger v St 
53 Wis. 2d 345 (1972) § 974.06 
i ‘ review 
§ 974.06(1), (8) b. Sec. 974.06 obligates Trial Judge to ia A 
OR allegation that Judge erred in origi 
53 Wis. 2d 345 (1972) a 
; i hearin 
Bergenthal v St 2) Def may ask Judge to disqualify self from 
72 Wis. 24 740 (1976) motion on grounds of prejudice 
‘ igi jtion 
Recommendation a. Def should make request in original pet 
. i -ey gelf if issue 
Bergenthal v St 3) Judge has discretion whether to disqualify 3 
72 Wis, 28 740 (2970) of prejudice raised or reasonably shown 


5. Preliminary Procedure for Examining Petition 


5.974.068) 


Smith v St 
60 Wis. 2d 373 (1973) 


Levesque v St 
63 Wis. 2d 412 (1974) 


§ 974.06(3) 
St v Carter 
131 Wis. 24 69 (1986) 
Smith v St 
60 Wis. 2d 373 (1973) 


” 


§974:06(3) 
Smith v St ; 
60 Wis. 24.373 (1973) _ 


4 


Smith v a 
60 Wis. 2d 373 (15 


Smith v St 

60 Wis. 2d 373 (1973) 
Peterson v St 

54 Wis. 2d 370 (1972) 


Holmes v St 
63 Wis. 2d 389 (1974) 


Smith v St 

60 Wis. 2d 378 (1973) 
Peterson v St 

54 Wis. 2d 370 (1972) 


Smith v St 

60 Wis. 2d 873 (1973) 
Peterson v St 

54 Wis. 2d 370 (1972) 


Smith v St 
60 Wis. 2d 373 (1973) 


Smith v St 

60 Wis. 2d 373 (1973) 
Peterson v St 

54 Wis. 2d 370 (1972) 


§ 974.06(3) 
Smith v St 
60 Wis, 2d 373 (1973) 


Bergenthal v St 
72 Wis, 2d 740 (1976) 


_ Zuehl v St 
69 Wis, 2d 355 (1975) 


c. Ifissue purely legal, motion may be considered on 
briefs, with or without hearing 


B. Appointment of amicus curiae 


1) Ct may appoint Atty as amicus curiae to study Defs 
motion and records 


a. CAUTION: Ct should not appoint members of 
prosecutor's staff 


2) Amicus curiae reports to Ct whether Defs motion and 
records do or do not conclusively show Def entitled to 


no relief 


3) Amicus curiae Atty’s conclusions not conclusive 


ane 


b. Ct may not “ 
conclusions 


C. Independent judic 


1) Ct must independ 
record 


2) Ct must itself ma 
motion 


y dismissal 


B. Grounds for summar ; 
u a questio? 


‘ i 
Rohl v St 1) Motion fails to allege sufficient facts to ra 
96 Wis. 2d 621 (1980) of fact 

fto 
Becommentaton a. If original petition inadequate, allow De 
supplement or amend motion 
cient 
Recommendation e Dismiss if Def still unable to allege suffi 
facts 
Rohl v St 2) Motion presents only conclusory allegations 
96 Wis. 24 621 (1980) 
St v Flores 
158 Wis. 2d 636 
(Ct. App. 1990) 
jent 
Levesque v St t may þe cien 
a. Statement of ultimate facts tha 
63 Wis. 2d cient 
RN to sustain complaint against demurrer ad suffici 
for § 974.06 motion 
Zuehl v St 
b. Mere recital of lezal arn on lite 
69 
cite oad lon r eT p se fe esents | only 

Rohl v St 
96 Wis. 2d 621 (1980) 
Levesque v St { 
63 Wis. 2d 412 (1974) | 
St v Flores ; 
158 Wis. 2d 636 
(Ct. App. 1990) 
Levesque v St c 4 ET 
63 Wis. 2d 412 (1974) i 
Nelson v St 


54 Wis. 2d 489 (1972) 


Zuehl v St 

69 Wis. 2d 355 (1975) 
Levesque v St 

63 Wis. 2d 412 (1974) 


Recommendation 
ee 


§ 974.06(1) 
Jessen v St 
95 Wis. 2d od pedek 


TORE E 


St v Theoharopoulos a. Ct has no subject-matter jurisdiction to he 


72 
St ae Sai 2d 327 (1976) motion 


122 Wis. 2d 427 ea fe 
(Ct. App. 1984) si 


e See “Conditions Precedent,” Sec. 2, supra 


Recommendation b. Lack of custody is ground for dismissal better dealt 
with at hearing 


St v Redmond 4) Def has failed to exhaust available direct remedies 
203 Wis. 2d 13 
(Ct. App. 1996) 
BA bi a. Time for appeal or other postconviction remedies 
under § 974.02 not expired 
Peterson v Si 5 i 
54 Wis. 2d 370 (1972) b. Def still has time to 


usna A 


e Make motion for new trial, and 


e Appeal 
§ 974.06(1) o 
Comment 


St v Walberg 
109 Wis. 2d 96 (1982) 


some a e a a on si ras Duringpi 
or sente 


Ente 


a taps he PEA a MS 


§ 974.064) 


; ce M 
St v Starks — Motion for cael o6 motion 
2013 WI 69, { 46 subsequent 914. 
349 Wis. 2d 274 


modified in part on other 
grounds by St ex rel 
Warren v Meisner 
2020 WI 4 
392 Wis. 2d 1 nag. first 
il grounds for relief gis 
gr jved ba 


§ 974.06(4) ce. If Def does not raise 4 wa 
' unds are 
SE AC a PE motions, wiles? 


for subsequent § 974,06 m 
. at for 
bested s Ctfinds ground for relief asserted aie 
sufficient reason was not asse 
. for 
—— e Ct finds ground for relief asserted Lge vader 
sufficient reason was inadequately r 
n ; ion” ived, 
AF d. Issues of “constitutional dimension not he 
clay bys Se even though Def did not raise guch issues 
St v Escalona-Naranjo 
185 Wis. 2d 168 (1994) 


N 


St v Braun 
185 Wis. 2d 152 (1994) 
R dati 
is be 
Stv Allen — 3 7) Motion E ises issues 
220W Al -~ direct appeal, ox 


ee y 


St v Love 8) Ineffective assistance of trial counsel 


2005 WI 116 
284 Wis. 2d 111 


St v Escalona-Naranjo a. Claim not allowed if it could have been raised in 
185 Wis. 2d 168 (1994) previously filed motion under § 974.02 or direct 
appeal 

Loop v St b. Ineffective assistance can be raised if no previously 
65 Wis. 2d 499 (1974) filed § 974.02 or direct appeal motion 
St v Klimas c. However, § 974.06(4) does not exempt a 
A R eae constitutional issue from this limitation unless Ct 
(Ct. App. 1979) 


finds a “sufficient reason” for failure to allege 
matter in earlier motion 


St ex rel Warren v 9) Petition by appellate counsel to challenge failure of 


aeg 55 postconviction counsel to raise ineffective assistance of 


392 Wis. 2d 1 trial counsel should be filed in Trial Ct 
St v Romero-Georgana 
2014 WI 83 

360 Wis. 2d 522 

St v Hensley 


221 Wis. 2d 473 
(Ct. App. 1998) 
St v Robinson 
177 Wis. 2d 46 
(Ct. App. 1993) 
a. Prior § 974.06 petition 
petition alleging ineffect 
appellate counsel, if D 
Atty at trial and on app 
b. When same Atty repr 
appeal, Atty’s inabili 
is a “sufficient reason’ 
St v Romero-Georgana c. Def who alleges that poste 
coos aoe ineffective for failing to bri 
demonstrate that th 
than the claims poste 
brought 
C. Ct must make de 
Smith v St i 
60 Wis. 2d 373 (1973) 1) Ct must 
Nelson v St an 
54 Wis. 2d 489 (1972) 2) Opinion must 


Defs motion 


ndard 


arity” is sta 


Smith v St « i rticul 
60 Wis. 2d 373 (1973) po puman rar relié f my 
: or , 
Smith v St b. When Def claims multiple ground quire 
60 Wis. 2d 373 (1973) particularized yulings as to eac init 
ions of law 
Smith v St e. Formal findings of fact and conclusio 
60 Wis. 2d 373 (1973) be unnecessary 
e As when Def presented only conclusory 
allegations in motion 
D. Notice to Def of right to appeal wae 
sven notice 
Roane 1) Upon summary dismissal, Def should be 8? 
St v Argiz $ 
101 Wis. 24 546 (1981) right to appeal 
; s 
Peterson v St a. Notice has been mandated eu, ee 
tye rir ei) conviction, but not yet mandated fol o 
neath i summary dismissal of § 974.06 motion 
440 F2d 835 
(Tth Cir 1971) 
7. Granting a Hearing 
St v Allen 
2004 WI 106 
274 Wis. 2d 568 
2005 WI 116, 1 29 n10 
284 Wis. 2d 111 
Smith v St 
60 Wis. 2d 373 (1973) 
§ 974.06(3)(a) 
§ 974.06(3)(a) 
CR 42-14 


2) Upon DA’s response, Ct may len | 


4) 
) a. Find that Defs motion and records, together with S 
€ DA’s response, now conclusively show Def entitled 1; 
to no relief, and | 
b. Summarily dismiss Defs motion | i | 
e See “Summary Dismissal,” Sec. 6, supra 
C. Ct determines whether Atty necessary for Def 
Taata ca 1) Necessity of counsel within discretion of Ct 
a. Indigent’s right to counsel on postconviction z 
motions not yet mandated Bz 
v 
p- 
Recommendation b. Ifevidentiary hearing ordered, Ct should find Be 
counsel necessary wa 
[S 
8 974.06(3)(b) 2) Ct to refer Def to SPD for indigency determination and |s 
appointment of counsel, provided | = 
Recommendation a. Def wishes to be represented by Atty, and 
§ 974.06(3)) b. Def claims or appears to be indigent, and on 
§ 974.06(3)(b) c. Ct determines counsel necessary upon review of E è 
e Defs motion and records 
e DA’s response 
§ 974.06(3)(c) D. Ct schedules prompt hearing 
E. Ct determines if Deta presenco e required ath 
974.065 
§ 974.06(5) 1) Ct may entertain and determine Defs motic 
Sanders v St 
69 Wis. 2d 242 (1975) 
§ 974.06(5) 


ination 


2) Guidelines for Cts determ ee “eh 
Sanders v St a. If hearing is evidentiary hearing, 
WSA. § Brie Sonia present when 
Council Note, 1969 A. presented, and 


e Substantial issue of fa 


ation 
e Issue supported beyond mere alleg 


St v Saunders 
196 Wis. 2d 45 
(Ct. App. 1995) 

d not be 
epee b. If Def represented by counsel, Def nee 
i present when 

e Only issues of law raised, Or 
e No substantial issues of fact raised 
ould be 
ETER c. If Def not represented by counsel, Def sh 
present at any hearing 
i it of 
3) If Defs presence necessary, Ct should ie po 
habeas corpus ad test ificandum l 
Sanders v US 
83 SCt 1068 (1963) 
Sanders v St 
69 Wis. 2d 242 (1975) 
Smith v St ; 
60 Wis. 2d 373 (1973) id 
St v Bohl 
104 Wis. 2d 77 
(Ct. App. 1981) 
St v Carter 


131 Wis, 24 69 (1986) 


§ 974.06(6) 
St v Walberg 
109 Wis. 2d 96 (1982) 


St v Walberg 

109 Wis. 2d 96 (1982) 
St v Flores 

158 Wis. 2d 636 

(Ct. App. 1990) 


§ 974.06(8)(d) 
Smith v St 
60 Wis. 2d 373 (1973) 


§ 974.06(3)(d) 


St v Sharlow 
106 Wis. 2d 440 


(Ct. App. 1982), aff'd, 
110 Wis, 2d 226 (1983) 


St v Walberg 

109 Wis, 2d 96 (1982) 
Rohl v St 

90 Wis. 2d 18 

(Ct. App. 1979) 


rev'd on other grounds by 


96 Wis. 2d 621 (1980) 


2) Burden on Def to overcome finality o 
conviction oe 


3) Def must show by clear and convine g evidence that 
Ct PEE IEE he Neng o 2 AS 


a. Rendered judgment without jurisdiction, or 


b. Denied Def constitutional rights, which render 
judgment vulnerable to collateral attack, or 


c. Imposed sentence not authorized by law, or 


d. Imposed sentence otherwise subject to collateral 
attack 


C. Adjudication 


1) Ct must make formal. 
law ; 


d. Sentence 
attack 


3) Def may | 


§ 974.06(3)(d) 
St v Johnson 
101 Wis. 2d 698 
(Ct. App. 1981) 


§ 974.06(3)(a) 


Comment 


§ 974.06(8)(d) 


Recommendation 
St v Argiz 
101 Wis. 2d 546 (1981) 


Peterson v St 

54 Wis. 2d 370 (1972) 
US ex rel Singleton 

v Woods 


ADY, 
n relief strictly limite 7 


4) Ct’s discretion to fashio 
statutory language 


5) Forms of relief available 


a. Vacate and set aside judgment 


e Discharge Def 


b. Grant Def new trial 


c. Correct Defs sentence as appropriate 


d. Resentence Def 


D. Notice to Def of right to appeal 


i uld be 
1) Upon final disposition of § 974.06 motion, Def sho 


given notice of right to appeal 


CR 43: WITHDRAWAL OF PLEA 
1. Withdrawal of Plea Based on Breach of 


Plea Agreement......sssccsssseccseerstessnsenssensenienascesaeneceacanssrrasensszsses M 
2. Withdrawal of Plea Before Sennaa or 

After Sentence Vacated .........--ererereeereereeeeeeeessesen saa CR 43-3 
3. Withdrawal of Plea of Guilty or No Contest | 

After Sentencing .......:s:::sssseceeseceesereseeeeneneeatneneeassesecenneaeneneenens . CR 43-4 | 
Santobello v New York 1, Withdrawal of Plea Based on Breach of Plea \ 


92 S. Ct. 495 (1971) 


St v Bowers 
2005 WI App 72 
280 Wis. 2d 534 


St v Bokenyi 
2014 WI 61, 1 40 
355 Wis. 2d 28 


St v Nietzold 
2023 WI 22 
406 Wis. 2d 349 


St v Stewart 
2013 WI App 86, 11 18- 
19, 349 Wis. 2d 385 


St v Stewart 

2013 WI App 86, { 15 
349 Wis. 2d 385 

St v Matson 

2003 WI App 253, 126 
268 Wis. 2d 725 


St v Smith 

207 Wis. 2d 258, 281 
(1997) 

St v Matson 

2003 WI App 253, { 27 
268 Wis. 2d 725 


St v Deilke 
2004 WI 104, {13 
274 Wis, BA BEB. 


Agreement 


A. Either party entitled to withdraw from plea 
agreement if other party breaches 3 


1) Breach must be material and substantial 


a. 


A material and substantial breach is on 
violates the terms of the agrı ) 
benefit for the nonbreaching part} 
itt woes Kii 
Corrected misstatement i 


Prosecutor 
sentence rec 
“State” includ er, but 
officer is a Vic 


OF PLEA 


St v Tourville 
2016 WI 17, 1 36 
367 Wis. 2d 285 


St v Williams 
2002 WI 1 
249 Wis. 2d 492 


St v Fortes 
2015 WI App 25, 11 23- 
25, 361 Wis. 2d 249 


St v Neuaone 
2005 WI App 124 
284 Wis. 2d 473 


St v Keed 
2013 WI App 132, 11 7, 
12, 351 Wis. 2d 517 


St v Toliver 
187 Wis. 2d 346 
(Ct. App. 1994) 


St v Deilke 

2004 WI 104, 1 25 
274 Wis. 2d 595 
St v Bembenek 
2006 WI App 198 
296 Wis. 2d 422 


St v Bokenyt 
2014 WI 61, {| 40 

355 Wis. 2d 28 

St v Deilke 

2004 WI 104, {{ 14, 25 
274 Wis. 2d 595 


St v Rivest 
106 Wis. 2d 406, 414 


j ch, a party nt; 
g. To establish a Dees n plea agreer Menu 


item was bargaine Berean 
plea agreement silent on a P ET PA 
consecutive sentences 18 not br 

consecutive sentence 


tral 
2) Prosecutor may not render less than a neu 
recitation of plea agreement 
; D aised 
3) Breach of plea agreement waived if issue not r 
before Def sentenced 
d relevant information from Ct is 
information 


4 eement to withhol 
ee disclosure of such 


contrary to public policy; 
is not breach 


5) Remedy is in Circuit Ct’s discretion: not every breach 
requires a remedy; breach must deprive the 
nonbreaching party of a material and substantial 
benefit for which the party bargained 

Pia: | = We. Soe peers y 


aati ¢ =" 
4 =e By ey i+ 
{ieee oie Eae ws 


B. Under some circumstances, party who has breached 
may not be permitted to withdraw 


depends on totality of circumstances—whether 
plea, reinstate original offer, or both 
nie oat A a Š a Mins : 
r o E a A _ aj ats wi 


1) Remedy 


St v McKnighi 
65 Wis. 2d 582 (1974) 


Dudrey v St 

74 Wis. 2d 480 (1976) 
St v Simpson 

200 Wis. 2d 798 

(Ct. App. 1996) 


Nelson v St 
54 Wis. 2d 489, 496 
(1972) 


St v Lopez 

2014 WI 11, 12 

353 Wis. 2d 1 

St v Canedy 

161 Wis. 2d 565 (1991) 


Sit v Leitner 
2001 WI App 172 
247 Wis. 2d 195 

ajfd on other grounds 
2002 WI 77 

253 Wis. 2d 449 


232 Wis. 2d 561 


St v Cooper 
2019 WI 73, 19 28-29 
387 Wis. 2d 439 


St v Marinez 
2008 WI App 105 
419 4, 13-14, 
313 Wis. 2d 490 


2. Withdrawal of Plea Before Sentencing or After 
Sentence Vacated 


A, Def has no absolute right to withdraw plea before 
sentencing 


1) Motion directed to sound discretion of Ct 


2) Evidentiary hearing to be granted liberally 


3) Ct should freely allow Def to withdraw plea before 
sentencing for any fair and just reason, unless the 
prosecution would be substantially prejudiced 


a. Freely does not mean automa ica 
Bd tat 


showing of some adequa e re 
heart other than desire to 


c. Burden of proof on I 
evidence 


recommendati 
Defs plea 


Pulaski v St 
23 Wis. 2d 188 (1964) 


St v Reppin 
35 Wis. 24 377 (1967) 


Si v Bartelt 
112 Wis. 2d 467 (1983) 


MU HOUNY 


Stv Van Camp 

213 Wis. 2d 131 (1997) 
St v Harrell 

182 Wis. 2d 408 

(Ct. App. 1994) 


2012 WI 68, 131 
342 Wis.241 


3. Withdrawal of Ple 
Sentencing 


A. Ct has inherent power to 


a of Guilty or 


hear motion to 


withdrawal of plea 


d to sound discretion of Ct 


1) Motion directe 
t whether Def 


2) Issue not whether Def guilty, bu 
convicted on plea 


fairly 


d does 
3) Plea is involuntary as matter of law when recor 
not show that Def 
a. Was fully informed of all rights waived, and 


b. Had abili to comprehend 


St v Harper 
57 Wis. 2d 543, 557 
(1973) 


Padilla v Kentucky 
130 S. Ct. 1473, 1485-86 
(2010) 

St v Ortiz-Mondragon 
2015 WI 73 

364 Wis. 2d 1 

St v Shata 

2015 WI 74 

364 Wis. 2d 63 

St v Mendez 

2014 WI App 57, J 12 
354 Wis. 2d 88 


St v LeMere 
2016 WI 41, 1 69 
368 Wis. 2d 624 


St v Cooper 
2019 WI 73, 19 28-29 
387 Wis. 2d 439 


St v Henyard 
2020 WI App 51,11 16, 
19, 393 Wis.2d 727 


Kruse v St 
47 Wis. 2d 460 (1970) 


2011 WI App 80, 4 29 
334 Wis. 2d 772 


Attys service — i 


Defense Atty r failure to warn Def of 
immigration consequences of plea | 


Sixth Amendment guarantee of effective counsel 
does not require advice of potential Ch 980 
proceedings, a collateral consequence 


ofessional conduct rules 


Lawyer's violation 01 
is not necessaruy 


St v Bangert 
131 Wis. 2d 246 (1986) 


St v Booth 
142 Wis. 2d 232 


(Ct. App. 1987) 


Craker v St 
66 Wis. 2d 222 (1974) 


St v Finley 

2016 WI 63 

370 Wis. 2d 402 

St v Dillard 

2014 WI 123, { 69 

358 Wis. 2d 543 

St v Taylor 

2013 WI 34, 1 33 & n.8 
347 Wis. 2d 30 


St v Cross 

2010 WI 70, 4 4 
326 Wis. 2d 492 
St v Lichty 

2012 WI App 126 
344 Wis. 2d 733 


St v Hailes 

2023 WI App 29 
408 Wis. 2d 465 
pet for rev denied 


Edwards v St 
51 Wis. 2d 231 (1971) 


gá | e a E' 
Santobello v New York 
92 S. Ct. 495 (1971) 

s| Si 7 vest +o i 


ay look to entire recor& ETO f 
Hees Def had actual notice of n 


charge nee: 
; entual PD plea 


- Jead guilty 
e Moral scruples or family pree ae satin: 
are self-coercive elements and do 
voluntary nature of guilty plea 
es of plea is 


i i uenc 
e Misunderstanding of conseq Fe AEH 


ground for withdrawal, but must 
misunderstanding 


plea with an understanding that the 


e Enteringa 
ne entence is higher than the law 


naxim Le 
maxmum 


k 
Cop 
F 
È 
= 
E: 
O S 
ey 
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D 
a 
B 
= 
a 


St v Frey i 7 RTTE TE i 
2012 WI 99, 19 62, 77, read-ins, and dismissed charges 
102, 343 Wis. 2d 358 agreement should be clear ASTEA, 


St v Straszkowski 
2008 WI 65 

TT 5—6, 35, 92-94, 
310 Wis. 2d 259 
LeFebre v St Def must prove what plea agreement actually 
40 Wis. 2d 666 (1968) was or contention fails for lack of proof 


Breach of plea agreement must deprive Def of 


St v Bangert ; 
131 Wis. 2d 246 (1986) substantial and material benefit for which Def 


bargained 
St v Wills e Prosecution’s “half-hearted” delivery of 
ic thes Teh statement could not be construed as fulfillment 
sc of promise to recommend plea 
St v Williams e Failure to receive sentence concessions 
236 eek 4 293 contemplated by a plea agreement is not a basis 
for withdrawing guilty plea on grounds of 
manifest injustice 
Sto Smith e. Alford plea does not refl 
202 Wis. 2d 21 (1996) a 
f. To prevail ona 
St v McAlister : e Def must 
Orn Wi Seas! evidence t. 
380 Wis. 2d 684 


St v McAlister 
2018 WI 34, 1 33 
380 Wis. 2d 684 


Bierce e Ctshould review motion and oe ntly allege 
274 Wis. sas each of these elements i ite Cate 
before evidentiary hearing is Tod 


j at 
lish a sufficient factual pasis th 


St v Payette í 
tab 

2008 WI 106 g. Failure to eB 

313 Wis. SES Def committed the pleaded offense 


3) If Def meets the burden, then 
ait 

a. Ct must determine whether reasonable Pare Y 

exists that different result would be reac 

trial 

a different outcome exists 

ability that a jury 

uld have 2 


vidence WO 


b. Reasonable probability of 
if there is a reasonable prob 
looking at the old and new e 
reasonable doubt as to guilt 


sre te 968-69 i i Defs decision to 

137S. Ct. 1 c. Certainty of deportation makes l | 

(2017) z: proceed to trial rational; counsel's advice to plead 
guilty instead justifies plea withdrawal 


St v Negrete 
2012 WI 92, { 20 

343 Wis. 2d 1 

See St v Bentley 

201 Wis. 2d 303 (1996) 


Hatcher v St 

83 Wis. 2d 559 (1978) 
51 Wis. 2d 231 (1971) 
St v Harris Cees 


St v Rock 
92 Wis. 2d 554 (1979) 


St v Van Camp 

213 Wis. 2d 181 (1997) 
Edwards v St 

51 Wis. 2d 231 (1971) 


St v 
131 Wis. 2d 246 (1986) 


St v Van Camp 
213 Wis. 2d 131 (1997) 


St v Hampton 
2002 WI App 293 
259 Wis. 2d 455 
aff'd, 2004 WI 107 
274 Wis. 2d 379 


St v Howell 
2007 WI 75, 1 27 
301 Wis. 2d 350 


St v Finley 
2016 WI 63, 1 39 n24 
370 Wis. 2d 402 


St v Johnson LLS. Oe 
2012 WI App 21, 11 12- 
13, 339 Wis. 2d 421 


2) Ct must make findings on all three elements of Defs 
burden in granting or denying motions 


3) Plea cannot be invalidated on grounds that each 
constitutional right not specifically waived, provided 


(acceptance of guilty pleas) o fa 
mandated duties set forth in Ban, 


agreement) doe 
evaluated under 


Violation caused Def to plead guilty, and 


At time of plea, Def unaware of potential 
constitutional challenges to State’s case because of 


the violation 


Def knows those constitutional rights automatically 
waived by guilty plea, and | $ 


Record shows plea knowingly and voluntarily 
entered 


St v Lopez 
196 Wis. 2d 725 
(Ct. App. 1995) 


St v Thomas 
2000 WI 18 
232 Wis. 2d 714 


St v Fuerte 
2017 WI 104, § 42 
378 Wis. 2d 504 


St v Carter 
131 Wis. 2d 69 (1986) 


St v Finley 
2016 WI 63, 1 95 
370 Wis. 2d 402 
St v Bollig 
2000 WI 6, 1 16 
232 Wis. 2d 561 


St v Muldrow 
2018 WI 52, 1 1 
381 Wis. 2d 492- 
St v Bollig 
2000 WI 6, 1 16 
232 Wis. 2d 561 


St v LeMere 
2016 WI 41, 1 31 
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§ 971.08(1)(c) is subject to the 
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2) When reviewing voluntariness of plea bargain © 


Seybold v St 
61 Wis. 2d 227 (1973) distinguish between 
a. Motivation that induces Def to plead guilty or 
contest, and 4 
b. Force that compels Def to plead guilty or no contest 
Craker v St 3) Self-imposed coercive elements do not vitiate voluntary 
66 Wis. 2d 222 (1974) nature of a guilty plea 
St v Lichiy 4) Good-faith error in calculating maximum sentence at 
ieee aes S plea hearing, if later corrected at sentencing to Defs 
benefit, does not affect voluntariness 
x teats 5) In NGI proceedings, safeguards for a valid plea only 
386 Wis. 2d 76 apply to the guilt phase 
F. Trial Ct’s power on review O 
plea 
Broadie v St 1) Test of record 
68 Wis. 2d 420, 423 
(1975) 
St v Johnson 
105 Wis. 2d 657 
(Ct. App. 1981) 
Birts v St 2) Ct not bor 
68 Wis. 2d 389, 395-96 plea 
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G. Granting an evidentiary hearing 


aa 1) Ct’s discretion to grant evidentiary hearing 


54 Wis. 2d 489, 496 


(1972) 
Se a. Under Bangert, for assertion of failure to follow 
2004 WI 107, {51 n er eae 


274 Wis. 2d 379 
See St v Bangert 
131 Wis. 2d 246 (1986) 


Stv Hampton 

2004 WI 107 

T15L 60, 63 

274 Wis. 2d 379 

See St v Bentley 

201 Wis. 2d 303 (1996) 
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Nelson v St 
54 Wis. 2d 489 (1972) 


St v Bentley 

201 Wis. 2d 303 (1996) 
Peterson v St 4 
54 Wis. 2d 370,380 
(1972) q 


2004 WI 106, 1 23 
274 Wis. 2d 568 — 


Levesque v St 
63 Wis. 2d 412 (1974) 
Nelson v St 

54 Wis. 2d 489 (1972) 
St v Washington 

176 Wis. 2d 205 

(Ct. App. 1998) 


Nelson v St 
54 Wis. 2d 489 (1972) 


St v Hampton 
2004 WI 107 
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274 Wis. 2d 379 


ə Def fails to allege sufficient facts in motion to 
raise question of fact, or 


e Def presents only conclusory allegations, or 


e Record conclusively demonstrates that Def not 
entitled to relief 


3) Ct may, in its discretion, deny motion without a 
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a. Ct forms independent judgment after reviewing 
record and pleadings, and 


b. Ct supports decision with written op inion 
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2. Interstate Procedure ke T ARA 
A 


EXTRADITION 


18 USC § 3182 1. Nature and Purpose of Proceedings 


A. Surrender on demand by Governor of one State to 
Governor of another of person charged with or 
convicted of offense in demanding State 


B. To prevent escape of person charged with or 
convicted of offense and to provide for return to 
jurisdiction from which person fled from 
prosecution or punishment 
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188 Wis. 2d 57 
(Ct. App. 1994) 
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JA B. Uniform Criminal Extra f 
nd in aid O 
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St ex rel Foster v Uttech 1) Legislation adopted by States a 
31 Wis. 2d 664 (1966) federal Constitution an law 
f nstrued to 
Appleyard v 2) Federal regulations to s Aeren P 
Massachusetts urpose ot re 
27 SCt 122 (1906) effectuate. purp 
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S Carolina v Bailey 
53 SCt 667 (1933) 
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v Anderson 
318 FS 263 ( Del 1970) 
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(Sd Cir 1971) 
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coon) 3. Arrest Before Governor’s Warrant or Requ 
A. Requirements for lawful arrest 
976.03(13) 
St v Hughes 


976.03(14) 


ENS: 


May be made by officer or private citizen upon 
reasonable information that Def charged in another 
State with crime punishable by death or 
imprisonment for term exceeding one year 


Reasonable information may consist of certified 
copy of criminal complaint and arrest warrant or 
telephonic or telegraphic communication from 
law enforcement officer or DA 


Recommendation ô 


St v Klein b. May be made by person having probable cause to 
25 Wis. 2d 394 (1964) believe felony committed in demanding State and 


Def committed it 


De ppa c. Def must be taken before a Judge with all 
SA ee practicable speed and complaint made setting forth 


grounds for arrest 


e Unreasonable detention without Ct appearance 
raises due-process questions 


facts and circum 


B. Initial appearance to a 


976.03(15) 1) Ct must determine 


a. Is Def here same as o 


b. Is Def fugitive fro 
act that constitut 


PN EES |g AKC 


days if 
pail may be extended UP to 60 day 


3) Commitment or ; 
nt not yecelve 


976.03(17) 
Governor's warra 
time limits 
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188 Wis. Si 57 not controlling and only begin ate 
(Ct. App. 1994) on local charges ende 
St ex rel Miller v 
Columbia Cty Sheriff 
128 Wis. 2d 479 
(Ct. App. 1986) 
976.03(27) C. Waiver of extradition hearing 
Def 
1) If arrest based on other than Governor s va i 
may sign written waiver to extradition at any 
presence of Judge 
2) Ct must advise Def of right to 
a. Counsel, and if indigent, right to Ct-appointed 
counsel 
b. Issuance and service of w 
Recommendation 
'976.03(27)(b) 
976.03(27)(b) 
Recommendation 
Recommendation 
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976.03(3) A Formati 


2) Demand must allege (ae 
a. Def present in demanding State at time alleged | ae ag ec 
crime committed FO hoa : 


976.03(6) e Constructive presence sufficient if Def commits 
act in Wis that intentionally results in crime in 


demanding State 


976.03(3) 


976.03(3) b. Def thereafter fled from demanding State 


976.03(8) 3) Demand must be accompanied by 


a. Authenticated copy of indictment, or 


b. Authenticated copy of information supported by 
affidavit stating underlying facts, or 
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